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Village,Board (1985) (hearing490 N.Y.S.2d 559 needed toof
faith).resolve claim badof

rezoningThe two inamendments this case constitute
separate independent legislative acts, agreeand local and we with

plaintiffsthe defendants and appealintervenor that the had to the
April timely21 decision in a challengemanner in order to it
directly. 677:4; Bd., 744,See ZoningRSA see also Keene v. 114 N.H.
746, 141, period329 142 (1974) (20-dayA.2d for motion for
rehearing (1970), 677:2);under RSA 31:74 now RSA Salmonsen v.

48,Rindge, 46, 926, (1973)113 N.H. (30-day appeal299 A.2d 927
period (1970), 677:4).after board action under RSA 31:77 now RSA
However, recognizes bythe time of decision rule that time athe

zoningchallenge particular heard,to a zoningamendment is new
may provideshave been ruleenacted. The that to the extent that

zoninga new amendment plaintiffs’ originaldoes not moot the
claims, zoning applies plaintiffs’the new to determine thehow
original judged.claims should be

part;in inreversedAffirmed
part; remanded.

All concurred.
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Johnson, appealThe plaintiff’sJ. defendants’ follows the
challenge validity zoningsuccessful to adoptedthe of a amendment

by meeting.Bedford’s 1986 town (O’Neil, J.),The Trial Court
finding plaintiffthat the (hereinafter property owners) had been

proposed zoning changedenied the notice of requiredthe that is
by 675:7, III, granted plaintiff’sRSA summarythe motion for
judgment and denied the defendants’ motion to dismiss and motion

summary judgment.for We affirm.
principal publication byThe issue postingis whether the and the

PlanningBedford Board of documents that indicated that the board
considering zoningwould be “amendments to the ordinance and

zoning map,” “copiesand proposedthat of . . . the amendments to
zoning zoningthe mapordinance and . . public. are on file for

inspection Office,”in providedthe Selectmen’s sufficient notice to
plaintiff’s propertiesthe might bymembers that their be affected
proposed rezoning.the providedWe conclude that the notice was

satisfy requirementsnot sufficient to the of RSA 675:7.
appealThis arises out of a series of events that commenced on

10, 1985, registeredgroupDecember when a of voters in Bedford
petitioned placed meetingto have on the warrant for the 1986 town

rezoningan article particular parcelthat called for the of a of land
Residential/Agricultural Apartment/Residential.from to The

petition questionthedefined land in as follows:
currentlyparcel by“That of land owned Violet Starita

easterly easterly Street,oflocated the end of Bedford
southerly the westerlyof Manchester Town Line and of the

Starita, currentlyother land of Violet zoned Commercial.
parcel containing beingSaid 15.064 acres and more

particularly bounded and described in AExhibit attached
hereto.”

planning public,The toboard made available the in the
office, petition portion map showingselectmen’s the and a of the tax

designatedproperty,the Starita as “area to be rezoned.” The
planning “Legal Notice,”preparedboard then a in accordance with

675,chapter public hearingRSA proposed zoningof its on several
amendments, including the one at issue. The that anotice stated
hearing Tuesday, 28,January 1986,would be held “on at the

hearing purposesMcKelvie School” and that the was “for the of
considering proposed zoning. . . amendments to the ordinance and
zoning bymap Planningas submitted the Board and as submitted
by petitions “[cjopiesof the voters.” The notice also stated that of

proposed zoning. . . zoningthe amendments to the ordinance and
bymap Planning petitionedas submitted the Board and as articles
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public inspection Office.” Thein the Selectmen’son file forare
Libraryplanning posted in andBedford Publicthe notice theboard

building. andUnion LeaderBoth the Manchesterin the officetown
published it.Bulletinthe Bedford Merrimack

hearing, planningJanuary board voted totheAt 28the
meetingapproval proposal in March.townof at thetherecommend

theyprepared warrant,town whereintheThe thereafterselectmen
property.petition rezone the Staritaas Article 20 the toincluded

publicpostedFebruary copies24, were at thewarrantof theOn
building,library, and the McKelviethe town hallthe town office

subsequently published townin theThe warrant wasSchool.
priorreport, tovoters theto all Bedfordwhich was made available

pollspostedmeeting. copy thewarrant was also atA of thetown
zoningapprovedDay, March 11. The voters theon Election

meeting.at towntheamendment
Group are ownersof Bedford ResidentsThe sixteen members the

vicinity parcel;property arethe twoin of Staritaof located the
propertiescity abut thewhoseof of Manchesterresidents the

theyparcel. property lacked actualowners contend thatStarita The
zoningchangeknowledge in the of that landthat had occurreda

theyAugust, when,1986, abutters, fromnotice theas receiveduntil
hearing concerning planforthcomingplanning a siteboard of a

Realtyby Bradgate Associates and Grovesubmitted to the board
seekingBradgate Realty to aand Grove were constructTrust.

recentlydevelopment on the rezoned land.condominium
meetingAugust property1986,18, owners attended a ofOn the

Bradgate Realty presentedplanningthe at which and Groveboard
meeting,plan. propertyproposed ownersAt that thetheir site

Januaryargued they proper of the 28that had not received notice
They protest petitionhearing. presented to athe boardalso

rezoning,challenging townwhich the board referred to thethe
meeting, reportedattorney. toAt next the board back theits

pursuantproperty counsel,that, itto with hadowners consultations
adopted accordingzoningthat amendment had beenconcluded the

zoningproper procedures therefore,and,to that “the stands.” The
subsequent planningproperty boardowners nonetheless attended

including Februaryhearings concerning plan, 16,the the 1987site
Februaryapproved plan.meeting 17,the the Onat which board

declaratorypetition judgmentproperty inthe owners filed for thea
rezoningsuperior requestingcourt that the be voided.

declaratoryfilingShortly petition relief, theafter the for
appeal,property pursuant 677:15,RSA fromtoowners also filed an

planning approval plan. appealThisthe of site raisedboard’s the
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invalidity regarding rezoningthe same claim of petitionthe as the
declaratory judgment superiorfor had raised. The court consoli-

by agreement parties.dated the two actions of the The defendants
actions, arguing theyfiled motions to dismiss both that were barred

by having broughtvirtue of not first been before the Bedford Board
rehearing pursuantof Selectmen on a motion for to RSA The677:2.

parties stipulation facts,entered into a of documents and on the
they subsequently summarybasis of which filed cross motions for

judgment.
4, 1987, superiorJune denyingOn the court anissued order the

dismiss, denying plaintiff’sdefendants’ themotions to formotion
summary judgment grantingand the defendants’ formotion
summary judgment. legalThe court concluded that the thatnotice

Planning providedthe Bedford Board had was “consonant with
RSA 675:7.”

property timelyThe owners filed a motion for reconsideration.
hearing,a rulingsAfter the reversed parties’court its earlier on the

respective summary judgment, granting plaintiff’smotions for the
denyingandmotion the defendants’ Themotions. court determined

bythe Planningthat notice thefurnished Bedford Board not“does
scrutiny” statute,”satisfywithstand constitutional and “does not the

thereupon timely appealRSA 675:7. The defendants afiled notice of
thisto court.

first,argue, holdingThe defendants that the courttrial erred in
legal by January 28,the whichthat notice Bedford announced its

public hearing apprise plaintiff’s1986 tofailed the of themembers
proposed rezoning property. Theyof the Starita thatcontend that

statutory requirementsdocument satisfied all of fair notice
regarding zoning amendments.

mightpointThe defendants out that whoindividuals be affected
by zoninga areamendment not entitled under RSA receive675:7 to

instead,amendment, entitled, onlyof proposednotice the but are
They 675:7,to constructive notice. note that RSA II thatstates

ordinance,proposed plan, zoningfull text of the master . . .“[t]he
adequateor beamendment need not included in the notice if an

describing proposal designating placestatement the and the where
proposal public inspectionthe is for ison file stated in the notice.”

view, language clearlyIn the defendants’ this authorizes the
incorporation zoning Theybyof a amendment reference. conclude

legal by Planningpublishedthat the notice Bedford Boardthe
clearlynoticefurnished constructive because it stated that the

changes zoning mapwould inboard consider the ordinance and at
hearing proposed changesthe the fulland that text of the was
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proposed wereamendmentsoffice. Theavailable at the selectmen’s
legal by reference.incorporated into the notice

correctly ruledtrialthat the courtpropertyThe owners counter
hearingannouncing January was28legal thenoticethat the

agree.statutorily inadequate. We

actualnot be affordedpropertythe owners needWhile
theyrequireschange, thatzoning RSAproposedof 675:7notice the

publicinform the of“tonotice sufficientbe afforded constructive
zoning regulation consideration.”underscopeand of thethe essence

265, 675,259,Exeter, A.2d119 N.H. 401v. TownCarbonneau of
ZoningAnderson, Law ofR. American(1979) (quoting 1 §679

4.14, (3d 1986)).at 246 ed.
given sufficientin Carbonneau was neverthelessThe notice

clearly ofto the Town Exeterindicated amendmentbecause it “[a]n
boundaryZoning by delineating between districts toMap the lines

maplines, power thelines as shown onproperty streets andfollow
Carbonneau, 266,supra atdisplayed in the Town office.”Clerk’s

Vachon, Concord,CityA. Inc. v.The in R.401 A.2d at 679. notice of
Cityv.646, (citing107, 112, (1972) Schadlick112 N.H. 289 A.2d 649

319, (1967)) was sufficientConcord, also108 234 A.2d 523N.H.of
zoning representedproposed ordinancebecause indicated that theit
existing Id. Theordinance.“comprehensive revision” of thea

apprisetoin both was “sufficientnotice offered casesconstructive
111,changes.” at 289 A.2d atproposed Id.in thethose interested

649.

however, satisfycase, did not theissue in thisThe notice at
itbecause didrequirements of for constructive noticeRSA 675:7

scope ofenough the thenot essential information aboutcontain
changeschanges parties such wereproposed alert interested thatto

hearingforthcoming publicunder It announced aconsideration.
toconsidering (1) proposed thepurpose a amendment“for the of

zoningproposed to the(2) amendments1980 Master Plan and
zoning the of themap,” it not state locationordinance and but did

proposed amendments or theproperty, of theaffected the nature
identity property.of theor boundaries

PlanningThus, bylegal the Boardthe notice issued Bedford
675:7, IIsatisfy requirement RSA thatwas not sufficient to the of

describingadequate thesuch notice contain “an statement
rezoning forproposal.” propertyThe of is therefore voidthe Starita

rezoning.comply statutory requirements forfailure to with notice
Commission, 276,Eppingv. Water & Sewer 116 N.H.Cloutier 278-­

Stevens,79, 892, (1976); V. Inc. v. Town360 A.2d 895 M. Southof
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Hampton, 119-22, 182;114 N.H. at 316 A.2d at Calawa v. Town
265-66,Litchfield, 125;112 at atN.H. 296 A.2d Olson v. Townof

262,Litchfield, 261, 470, (1972).112 N.H. 296 A.2d 471of
necessaryIt propertyis not to consider the owners’ contention

legal by inadequatethat the notice issued the board was also to
protect guaranteed byin property parttheir constitutional interest
I, Constitution, statutoryHampshire15 of Newarticle the because
grounds determining adequacyare forsufficient the of that notice.

properlyWe “will not a presentedreach constitutional issue .. .
relywhere can ... ground,on a nonconstitutional and base[we]
statutory provisionson .decision . . .” 16 C.J.S. Constitutional[our]

88, 252, Millette,(1984);Law at 254 v.see also State 112 N.H.§
458, 463, 150, (1972); Hampshire299 A.2d 153 New Ins. v.Co.
Duvall, 215, 218, 533, (1975).115 N.H. A.2d337 535

reject any deficiencyWe defendants’ thatthe contention in
January 28, public hearingthe bynotice of the 1986 was cured the

subsequent publication posting March,and of the warrant for the
675:2,meeting. zoning1986 town RSA II states that ordinance“[n]o

hearing. . . publicshall be or amended afterestablished until a
proceduresis requiredheld in accordance with the under RSA

zoningproposed675:7 on the . . .”ordinance . RSASince 675:7
requires adequate describing“an proposal,”statement the the
zoning byamendment effected Bedford void itis because was not
adopted pursuant public hearingto a inheld accordance with the
procedures required under RSA 675:7.

The defendants not cite ado decision of this court rendered after
supports position.the ofenactment RSA 675:2 and :7 which their

Indeed, they cite,supportivethe most decision that do Collins v.
470,Derry, (1969),109 N.H. 256 654A.2d was rendered fourteen

years prior Moreover,to the enactment of RSA and675:2 :7. that
planning republishdecision concerned failure athe of board to in

public hearing zoningthe of proposednotice a second those
change duringinamendments which no had made thebeen first

public hearing. substantiallyThose circumstances are different
because,presentfrom inthe circumstances this case in that

instance, apprised scopevoters were of the full of the amendments
case,hearing,to be considered at the initial in nowhereas this such

adequate proposed provided.statement of the amendments was
argue denyingThe defendants next that the trial court erred in

groundtheir propertymotions to dismiss on the that the owners
prior filinghad tofailed exhaust administrative remedies to suit.

require partyThe RSA anddefendants maintain that 677:2 :3 a
aggrieved by procedural zoningwho is a in adefect decision to
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in order toofrehearing the board selectmenfor beforemove a
byprocedurestheto whetherpermit selectmen determinethe
Ifappropriate.werechallenged was enactedordinancewhich the

theypublication,itsin or infind a defect the noticethe selectmen
appropriaterehearing pursuant toby schedulingit acan correct

meeting. plaintiff didnotice, by special Since thetownafollowed
rehearingfor aofpetition Board Selectmenthe Bedfordnot

1986 townzoning approved at theconcerning amendmentthe
complyplaintiff tomeeting, argue the failedthatthe defendants

of RSA andrequirements 677:2exhaustionthe administrativewith
dismissed itsand, therefore, superior court should havethat the:3

petition.
required exhaustnot toplaintiff responds that it wasThe

Planning Boardthe Bedfordadministrative remedies because
675:7, agree.II.satisfy Werequirements of RSAfailed to the notice

exhaustion ofregarding theHampshire’s ruleNew
rule,is, flexible andlike the federaladministrative remedies

required some circumstances.recognizes not underthat isexhaustion
24, (1975)287, 290, 26Brentwood, A.2d343Metzger 115 N.H.v.

20.01,Davis, at 56Law Treatise(citing 3 K. Administrative §
required1970, A to exhaust(1958) (Supp. 648)). party is notat

appeal questiona ofon isremedies where the issueadministrative
ofquestiona of the exercise administrativelaw rather than

149,145,Bedford, 412N.H.Bourgeois v. Town 120discretion. of
Hudson,1021, (citing Tremblay v. Town 116(1980)A.2d 1024 of

Brentwood,431, Metzger179, (1976); v.178, 355 A.2d 432N.H.
290-91, 26-27).atsupra at 343 A.2d

by appealdefendants’ isquestion presentedcentral theThe
Planningby Bedford Boardthe notice thewhether furnished

legal questionstatutory a whichrequirements. This issatisfies
675:7,judicial II. Inof RSA thesenecessitates construction

circumstances, plaintiff not have exhausted administrativethe need
Bourgeoisseeking superior review. v. Townprior to courtremedies

Tremblay supra;supra v. Town Hudson(citing ofof Bedford
Metzger supra).v. Brentwood

notwithstanding, rejectwe thepreviousOur conclusion
exhaustproperty owners failed todefendants’ contention that the

neglected to fileavailable to them andthe administrative remedies
abutters,notice,Shortly receivingtimelyin assuit a fashion. after

planhearing for theplanningof on a siteupcomingan board
appeared at theplaintiff ownersproperty, propertyStarita the

theyhearing hadprotest petition thatand read to the aboard



640

prepared. property apprisedThus, once the owners were theof
rezoning, they sought by planningreconsideration the inboard a
timely onlyfashion. When the board not refused to reconsider its

approved plan,action,earlier but also the contested site the
property remedyowners were left with no other than an action for
declaratory superior they timelycourt,inrelief which infiled a
manner.

argumentThe defendants’ laches fails for the same reasons.
Deprived adequate propertynotice,of the owners were unaware

August, zoning change approved,1986,until that the had been and
they expected, compliedtherefore,cannot be to have with the
requirements they zoningof RSA 677:2and :3. Once learned of the
change, property rights,the didowners not sit on their but instead
promptly sought by planning shortlyand,reconsideration the board

declaratorypetitioned Any resulting prejudicethereafter, for relief.
by delayproperty seeking relief,was caused not the owners’ in but

by planning adequatethe board’s failure to furnish them with
rezoning.proposednotice of the

rejecting arguments, rejectIn the defendants’ we also their
superior decision, affirmed,contention that the court’s if would

impair predictability by permittingthe of real estate transactions
challenges zoning Planningunforeseeable to ordinances. boards can

prevent challenges by furnishingsuch withcitizens constructive
public scopenotice sufficient “to inform the of the and ofessence

zoning regulationthe under consideration.” Carbonneau v. Town of
(quotingExeter, 265,119 at Anderson,N.H. 401 A.2d at 1679 R.

Zoning 246).§ 4.14,American Law of at Had the Bedford
Planning statutory duty provide propertyBoard satisfied its to the

adequate superior undoubtedlynotice,owners with the court would
petition declaratoryhave dismissed their for relief.

statutoryWe conclude that the defendants failed to meet their
duty provide adequate propertyto owners,notice to the weand

granting plaintiffstherefore affirm trialthe court’s decision the
summary judgment denyingmotion for and the defendants’ motion

summary judgment.to dismiss and formotion

Affirmed.
All concurred.


