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Railed, OssipeeLaw (HarveyJ.James of onJ. GarodOffices of
orally), plaintiff.the brief and for the

Helme, OssipeePatten (Jamesand of R. Patten and T.Wenda
brief, orally),Helme on the and Mr. Patten for the defendant.

Concord,H. Waugh, by HampshireBernard of brief for New
Association,Municipal as amicus curiae.

Johnson, defendant, Ossipee (Ossipee),J. The the ofTown
brings interlocutory appeal pursuantan Supremeto Court Rule 8
challenging J.)the of (O’Neil,conclusion the Trial Court that

Road,Ossipee Mountain which propertyfurnishes access to owned
by plaintiff, highwaythe (Glick),Michael Glick is a class V that
Ossipee dutyhas a maintain.to We reverse and remand.

presented highwayThe issue is whether a class V becomes a class
highway pursuant 229:5, solelyVI to RSA VII because a town does

yearsnot maintain it forfor travel five successive or more.
12, 1974, boughtOn or about November aGlick 43.6-acre tract

Place,land Ossipeeof known as the Marble is inwhich located and
Moultonborough. Ossipee, gains byIn propertyGlick access to his

Ossipeemeans of OssipeeMountain Road. has not maintained this
regularly years, yet loggers,road leastfor at 30 andhunters

longfishermen it purchasetraveled before Glick’s and have
has, however,purchase. Ossipeecontinued to travel it since his

repaired years,past responsethe roadbed within the five in to an
emergency by flooding. Although Ossipeecreated Mountain Road

Hampshireis classified in of Departmentthe records the New of
Transportation highway,class VIas a there is thatno evidence
Ossipee formally designated highway.ever athis road class VI

Glick, having meetingsatfailed several town theto secure
designation Ossipee highway,of Mountain as aRoad class V
brought declaratory court,judgment superioran action infor the
seeking compel Ossipeeto to maintain the road a Vas class
highway. The trial court concluded that because the road been:has

continuously(1) years; (2) repaired by Ossipeetraveled for 30
during past years; bars,(3) gatesthe and5 free of and it a classis

highway. grantedV The therefore partialcourt Glick’s motion for
summary judgment Ossipee’s summaryand denied motion for
judgment.
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motionand afor reconsiderationthereupon filed a motionOssipee
by filing motionarespondedthis court. Glick8 transfer tofor Rule

pending theRoadOssipee MountainOssipee maintaincompel toto
court deniedinterlocutory appeal. The trialOssipee’sofoutcome

motion forreconsideration, granted itsbutOssipee’s formotion
compeltogranted motionGlick’sThe court alsoRule 8 transfer.

this courtappeal, buthighway pendingOssipee to maintain the
stayed the order.

years more of non-orarguesOssipee that five successive
highway Vdowngrade from classatoare sufficientmaintenance

Ossipeefact thatargues the mereOssipee thatVI. alsoto class
“traveled,” withinlong presentlyand isRoad has beenMountain

a class229:5, VI, to make itnot sufficientmeaning isthe of RSA
229:5, requires to bea roadVIthat RSAV road. Glick contends

downgradedto bein order for itand untraveledboth unmaintained
agree Ossipee.withclass VI. Wefrom class V to

otherhighways consist of all229:5, shall“Class VRSA VI states:
duty to maintainhighways has thewhich the towntraveled

229:5, states:VIIroads.” RSAregularly be known as townand shall
ways,existing publicotherhighways consist of all“Class VI shall

open highways andashighways discontinuedinclude alland shall
bars, highways which have notgatessubject and allmade to and

forby in suitable conditionrepaired the townmaintained andbeen
court,years The trialor more.”thereon for five successivetravel

Ossipee Road thatruling of Mountainin the .9 mile sectionthat
highway, mis-Vproperty is a classprovides toaccess Glick’s

duty to maintainhas the“which the townconstrued the words
apparently229:5,regularly” VI. The courtconclude RSAthat

disregard oursurplusage in oftreated these words as mere
its words.”legislature inclined to “wastethe is notobservation that

365, 372,Croydon, 117 N.H.Forest Ass’n v. TownBlue Mountain of
Sutherland, and1313, Statutes(1977) (citing 2A373 A.2d 1317

Statutory 1973)).(4th ed.46.06Construction §

legislatureseeking of thethe intentIn to determine
languagestatute, and structureregarding we will thea consider

46, 52,N.H., 125 N.H.Appeal Public Serv. Co.of the statute. ofof
widely accepted rule20, omitted). A(1984) (citation24480 A.2d

read, text ofexamine thestatutory is “. . . to andof construction
meaningconcerning from itsitsinferencesa statute and draw

457, 462,Flynn, N.H. 464composition v. 123and structure.” State
statutory268, words and(1983). ascribes toA.2d “This court271

meaning, itselfthe statutephrases common unlesstheir usual and
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suggests Botsch,(quoting 600, 601,otherwise.” Id. Silva v. 120 N.H.
301, (1980)).420 A.2d 302

legislatureThe highwayshas merelynot defined class V as
highways, rather,“traveled” highwaysbut as “traveled which the

duty regularly.”town has the 229:5, Highwaysto maintain RSA VI.
V, then, theyare class because are both “traveled” and “maintained

regularly.” Had the drafters intended the statute to be construed
it, theyas the trial court has placedconstrued would have a comma

“highways” “which”, indicatingbetween and that all “traveled”
highways and, therefore,are class regularlyV that towns must

Instead,maintain out,them. the indicatingdrafters left the comma
highwaysthat class V is limited to those “traveled” that towns are

obligated regularly.to maintain

legislature’sThe recognizes manyconstruction that
highways bythat havinghave attained class VI status virtue of

formally subjectbeen gatesdiscontinued to and bars are neverthe­
“traveled,” only occasionally byless if hunters and fishermen. This

recognizes highwaysconstruction also that publicclass VI are full
highways public right pass over,that the King Lyme,has the to v.

279, 283, 1369,126 N.H. (1985) (citing490 A.2d 1372 Brown v.
Brown, 538, (1871)); Andover,50 N.H. 550-51 Proctor v. 42 N.H.
348, (1861), though highways351 “approvedeven such are not
public zoning purposes,for OnlyRSA 231:45. a formalstreet[s]”

legally public’s rightdiscontinuance can terminate the to travel on
any way.public Hampton, 729, 734,Marrone v. Town 123 N.H.of

907, (1983) (citing Gilmanton,466 A.2d 910 v. 101 N.H.Hartford
424, 426, 851, (1958)) (citation146 A.2d omitted).853 Most
importantly, legislature’s recognizesthe construction that if roads

designated highways solelycould be theyclass V because are
“traveled,” even subjectthose roads that have been discontinued to
gates highwaysand bars deserving regularwould be class V of
town peoplemaintenance because continue to travel them. The
legislature clearly incongruous byseeks to avoid this result
restricting designation highwaysthe class V to that are both
“traveled” and “maintained.”

OssipeeIt is immaterial that subjectMountain Road is not to
gates bars, 229:5,and expresslybecause RSA VII includes under

designation onlythe highways subjectclass VI gatesnot that are to
bars, highwaysand but also “all which have not been maintained
repaired byand inthe town suitable condition for travel thereon

years Road,for Ossipee byfive successive more.”or Mountain
having byvirtue of not Ossipeebeen maintained morefor than 30

years, highway.is a class VI
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withinrepaired this roadOssipee hasalso immaterial thatIt is
emergencyagreedparties that thoseyears, thepast five becausethe

thisa flood andas a result of severerepairs, which occurred after
finding trial thatsupport a atlitigation began, not be used towould

maintaining regularly, it would aroad asthisOssipee has been
court, having upontrialIndeed, athighway. the trial reliedVclass

status, later retracted suchrepairs of Vas evidence classthese
ruling Ossipee’s motion for reconsideration.onreliance when

Ossipee not ithas maintainedWe that becausedetermine
highway.1948, Ossipee is a class VIMountain Roadsince

statutory requirementarguesOssipee there is noalso that
by procedure thathighway means of a formala be reclassifiedthat

rulingcourt, inmeeting. agree. The thatWe trialincludes a town
only by procedure,of such acan be effected meansreclassification

Hampton,mistakenly upon 123 N.H. atMarrone v. Townrelied of
Marrone, that a town735, In we did not state466 A.2d at 911.

Rather,necessary reclassify highway. wemeeting is in order to a
authoritymerely possessdo to discontinuenoted that selectmen not

meeting party in thishighway a vote. Id. Neithera absent town
discontinued,arguing Ossipee Mountain has beencase is that Road
necessarymeetingA forinapposite. town vote ishence Marrone is

is, legalhighway; ofof that the terminationthe discontinuance a
Reclassification,public’s right highway.to travel on thethe

however, right apublic’snot to travel ondoes terminate the
meeting necessary tohighway, isand a town vote therefore not

Indeed, legislature nevera the has estab­effect reclassification.
leavinghighways,procedure reclassifying townslished a formal for

they changing patternsrespond populationfit andfree to as see to
changes inattendant road maintenance needs.

Ossipee RoadrejectingIn Glick’s contention that Mountain
Ossipeehighway, reject isis a class V we also his assertion that

namely,rely alleged conduct,estopped upon past illegalto non-­its
maintenance, arguing resumptionin that of maintenance woulda

Ossipee’simpose upon taxpayers. actionsan undue burden its Since
VII,229:5, Ossipeethe of did notwere well within bounds RSA

relyany illegal estoppedengage in it can now be toconduct which
upon.

further, reclassifyOssipee argues, permitting Ossipeethat it to
by encourageof will notMountain Road means non-maintenance

municipalities neglect road forto maintenance five consecutive
years being permanentlyin ofhopes of able to relieve themselves

isobligations. agree.maintenance We To conclude otherwiseroad



648

ignore 231:90,to providesRSA which that three citizens or
taxpayers may notify inadequacies anya oftown a road’s at time
prior yearsto five from the ofcommencement non-maintenance.
Upon receipt notice, obliged begintown repairingof the is to the
road within 24 hours and to continue the work with reasonable
dispatch. Additionally,RSA 231:91. a that “keeptown fails to a
highway good repairin subjectsuitable for travel thereon” is ato
fine, 231:82, inRSA an amount tosufficient cover the cost of

highway,repairing Requiringthe RSA 231:84. reclassification of
only by meeting necessarytownroads vote is not to insure that

theirtowns maintain roads.
agree Ossipee permitting reclassifyWe also with that it to

Ossipee throughMountain Road non-maintenance facilitates the
legislature’s allowingpolicy of towns to roadcontrol maintenance

byexpenses restricting development inadequateon roads. Restrict-
ing development disrepairon roads that have fallen into as a result

subsequent byof disuse and lacka of attention the istowns essential
to the towns’ efforts to insure the providethat roads that access

developments adequateto residential are that purpose.for This is
precisely Ossipee seeking choosingwhat is to do in not to maintain
Ossipee Mountain Road. The town’s decision in 1948 to discontinue
maintenance of the road occurred when the house Glickthat now
occupies unoccupied manybecame unoccupiedand remained for
years, causing Ossipee understandablythe road to fall into disuse.

anyelected not to use of its road maintenance resources to maintain
being regulara road that was not used aon basis.

legislature’s policy permittingThe of develop-towns to restrict
inadequate 229:5,ment on is inroads reflected RSA VII and RSA

229:5, permits relinquish responsibility674:41. RSA VII totowns
rarelymaintainingfor roads that are traveled and that do not

furnish access to sites of or development.commercial residential
prohibits any674:41,1(c) buildingRSA issuing buildingon lot or a

permit any providesfor lot to which the thatroad access is a class
highway,VI unless:

governing body(1) local after review and comment“[t]he
by planningthe board has voted to authorize the issuance

building permits ;highwayof on . .... said . . . and.
(2) municipality responsibilityneither assumes for[t]he

highway liability any damagesmaintenance of fornor[the]
resulting thereof;from the anduse
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(3) applicant. . . producethe shall evidence that notice of
municipal responsibilitythe limits of liabilityand has been

county registryrecorded in the (Emphasisof deeds.”
added.)

purposeThe buildingof this highwayslimitation on on VIclass is
“[p]rovide againstto prematuresuch scattered or subdivision . . .

as . . .would expenditure publicnecessitate the excessive of funds
674:36,. . . .” 11(a) (formerlyRSA (Supp.RSA 1975));36:21 see

Garipay Hanover, 34, 35,v. 64,116 N.H. (1976);351 A.2d 65
Meredith,Patenaude v. 616, 620, 582,Town 118 N.H. 392 A.2dof

(1978).585
upheldIf we court, likelythe decision of the trial Ossipeeit is that

long-abandonedMountain Road and other openedroads would be
developmentfor and repairtowns would be forced to and then

them, expense. Indeed,maintain at considerable the estimated cost
upgradingof the .9 Ossipeemile section of Mountain Road at issue

$80,000here is $100,000.between circumstances,and In these “a
private developer single-handedly requirecould an increase in the
municipal Props.,tax burden.” Inc. v. TownLand/Vest of
Plainfield, 817, 825, 200,117 N.H. (1977).379 A.2d 205 We reverse
the decision of the preservetrial court in legislature’sorder “to the
intent that the municipality, in the exercise of reasonable
discretion, retain responsibilityultimate integrity.”for its financial
Id.

We conclude that the trial grantingcourt inerred Glick’s
partial summarymotion judgmentfor denyingand in Ossipee’s
summary judgment,motion for and we remand to the trial court

for an order opinion.consistent with this

Reversed and remanded.

All concurred.


