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Dyer, (Gary WestergrenWescott, of Laconia P. on theMillham &
plaintiff.orally),and for thebrief

(RussellUpton, Smith,& of Concord F. Hilliard on theSanders
orally),brief and for the defendants.

RealtyJohnson, defendants, Twin Oaks Trust and itsJ. The
trustees, Michael P. Pandelena and Charles P. Garabedian
(hereinafter Oaks), appeal the decision of the Trial CourtTwin
{Temple, pursuantJ.), {R.of a Master Peterto the recommendation

denying damagesShapiro, Esq.), compensatory for thethem
completingcarrying plaintiff’sthe tardiness incosts attributable to

twenty-four bythe condominium units owned Twinconstruction of
byThe master found that such costs were offset the increaseOaks.

that had in the fair market value of the condominiumsoccurred
completion stipulated parties’inbetween the date the contract and

they actually completed. We reverse andthe date on which were
remand.

May plaintiff, (Tardiff),1985, Tardiff,13,On the Robert E. Inc.
and Twin Oaks entered into a contract for the construction of
twenty-four project repre-in Thiscondominium units Rochester.

Villagephasesented the second of Cedar Brook Condominium
Development. The contract called for the construction of four six-

providedbuildings price $876,000;it also timeunit at a base of that
“[t]hethe that Contractor shall exercise its bestis “of essence”and

bycompleted September 15,efforts to have the work 1985.”
substantiallySeptember performed15, 1985, notOn Tardiff had

obligations contract,its the but to work on theunder continued
project. meetingIndeed, after a with the Twin trustees lateOaks

proposed comple-October, 1985,in forTardiff a revised schedule
buildingsproject anticipatedtion of the that that two would be

byby 8, 15,1985,finished November another November and the
byfinal one December 6.

yet workingdeadlines, itTardiff did not meet these continued
February, project1986,into remained onand the unfinished

meetingFebruary During February15. a 15 at the construction
Tardiff,site between Robert Michael Pandelena and Charles

Garabedian, Mr. thatPandelena and Garabedian informed Tardiff
they progress Theywere not with the of alsosatisfied his work.

theyinformed Mr. Tardiff that were not satisfied with his
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completedproject weeks,twowithincould bethat theassurances
completethey planned thetohire another contractortothatand

project.
February Tardiff,24, 1986, orderedTwin OaksIn letter dateda

claimingworking project, hadthe contractortheto cease onInc.
satisfactorily performedseasonably completed its work norneither

subsequentlycompleted. securedhad Twin Oakstasks which itthe
byperformedcomplete the workto andcontractor correctanother

projectcompleted inTardiff, theand the substitute contractor
June, 1986.

February 27, 1986, TwinTardiff informed OaksIn a letter dated
partiesterminating the hadthe contract thatTardiff wasthat

ground paidsigned May, 1985, hadTwin Oaks notin on the that
pursuantperformed tothe latter hadTardiff for work whichthe

brought against Oaks,Twinactionanthat contract. Tardiff then
allegedstemmingseeking damages $234,764.12 from breachof the

by Twin Oaks.of contract
by filingresponded Tardiff’s a counterclaimTwin to actionOaks

by failingalleged toTardiff hadthat breached the contractthat
timely propercomplete in a and fashion and asserted thatworkits

hadthe losses that itwas entitled to recover for allTwin Oaks
counterclaim assertedresult of Tardiff’s Theincurred as a breach.

damagescompensatory ofentitledthat Twin Oaks was to
carrying$119,442.70, costs incurredto cover the interest and other

delay completionby during in the theTwin the nine-month ofOaks
project Tardiff’s breach.that resulted from

materially breached theThe found that Tardiff contractmaster
obligationsby failing perform propercontractual in andits ato

although requestedtimely find,notThe master did he wasfashion.
byby Tardiff, that Twin contractdo so Oaks had breached theto

timelyfailing payments Nonetheless,to the courtto make Tardiff.
figuredamages $114,719.59,Tardiff net a thatbelow awarded of

deductingby $86,391.32 thewas from balance otherwisereached
representing completingdue, ofthe cost to Twin Oaks the

condominiums.
compensatory damagesThe not Twin thecourt did award Oaks

sought, despite (1)that Twin determinationOaks the court’s that:
delay project’s completionthe in the was 60% attributable to

damages(2)Tardiff; the Tardiffand attributable to were
contemplation parties.within Theforeseeable and the of the denial

compensatory damages anof was on the fact that increasebased
had in the market of the condominiumoccurred fair value units
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September, 1985, June,between and 1986. The court concluded
that, increase,because of this Twin Oaks had not demonstrated that

profit” delayit had incurred a “lossof as a result of the nine-month
completionin the Therefore,of the condominiums. Twin Oaks had

proof regardingfailed to meet its burden of its entitlement to
compensatory damages. appeals compen-Twin Oaks the denial of
satory damages carryingand claims entitlement to 60%of its costs

$119,442.70, $71,665.62.of or
argues concludingTwin Oaks that the master erred in that a

pricessubstantial increase in the market values the of theand/or
Village September,units at Cedar Brook 1985,occurred between

agree. Although price anyJune,and 1986.We the of unit that was
prior completioncontracted for to the of construction was set at

preconstruction price.$59,900, was, fact,no unit in sold at this
Upon completion twenty-four originallyunits,the of the which was

September, prices range1985,scheduled for their would from
$64,900 $69,900.to Mr. Thibeault testified that he sold the first
unit, which was under incontract the fall of 1985 but was not

1986, $65,000.transferred until the fall of for
argues findingTardiff that the master’s that the units at Cedar

Village September,Brook 1985,increased in value between and
supported by pointsJune, 1986, is the evidence. Tardiff out that

pricesTwin Oaks trustee Charles Garabedian testified that the of
original figurethe unitsvarious increased from the $59,900of to

respectively. points$64,000,$69,000 $73,000,and Tardiff also out
agentThibeault,that Oaks,James the real estate for Twin testified

original, “preconstruction” price twenty-fourthat the for each of the
September, prices$59,900,units 1985,was but that in the were

Septem-$64,900 $69,900,raised to between and and that between
spring prices again,ber, 1985, 1986,and the of the were raised to

high $74,900.as as
By eightDecember, 1986, held,when the trial was units

remained for sale. Mr. Garabedian testified that the inunits
Buildings priced approximately1 and 2 $64,000,were still at those

Building priced range,in $69,00010 were still in the and those in
Building priced range.$72,000were Indeed,9 in the the master’s
report prices priceslists these as the which were current in the
spring early partiesand summer of 1986when the concluded their

relationship.business
testimony reportMr. Garabedian’s and the master’s own indicate

increasing substantially September,that, instead 1985,of between
prices VillageJune, 1986,and the of the Cedar Brook condomini-
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$59,900largely Thebetween those dates.ums remained stable
and,pricepreconstructionfigure because it was ais not reliable

September,further, price.that Inof the units was sold atnone
$69,900;$64,900 the bulk1985, prices andthe were set between

1, 2, 10,units, Buildingsincluding in and remainedthoseof the
1986,range, only spring ofpricein not in the and summerthat

in December of 1986.but even

correctlythe masterTardiff nonetheless maintains that
damages soughtcompensatory that Twin Oaksfound that the

profitsa claim and that a claim cannotamounted to for lost such
merely expensesin the additional that willbe measured terms of

rather, lightprofits,reduce such must be in the ofbut measured
any attending gross disagree.increase in revenues. We The
damages delaycompensationthat Twin Oaks seeks as for Tardiff’s

completing representin construction of the condominiums do not
Indeed,profits.a claim for lost Twin Oaks did not make a claim

trial,profits appeal.for lost at nor does it make such a claim on
damages represent carryingThe that Twin Oaks seeks the costs
interest,(e.g., taxes, utility bills) partinsurance and that were a

expense completingof the of the work Tardiff failed tothat
complete satisfactorily and on time.

“‘consequential damagesThis court has held that that
reasonably by likelyanticipated parties“could have been the as to

by properlybe caused the defendant’s breach’” are awarded to the
non-breaching party Phillips,in 122a contract action.” Martin v.

34, 37, 1124, (1982) (quotingN.H. 440 A.2d 1125-26 Zareas v.
Smith, 534, 538, 599, (1979), quoting119 N.H. 404 A.2d 601 itself

Dunsmore, 171, Further,(1884)).Hurd v. 63 N.H. 174 we have held
goal damagesthat of in actions for of is tobreach contract“[t]he

non-breachingput party in position“‘the the same it would have
fully Shaw,performed.” Laheyin’” if hadbeen the contract been v.

911,648, 651, (1983) (quoting123 N.H. 466 A.2d 914 Martin v.
Phillips supra, quoting Marcou v. Indus.itself Constr. Co. Tinkham

297, 299, 1187,Carp., (1977)).& Dev. 117 N.H. 371 A.2d 1188 Twin
carrying consequential damages subjectOaks’s costs are theseto

rules.
neglectedThe master tofound that Tardiff had defaulted and

carry contract,out its work in accordance with the terms of the
rightfullyand that Twin Oaks had Theterminated the contract.

justifiedmaster stated: in“The Defendants were[Twin Oaks]
terminating the contract because the Plaintiff did not[Tardiff]
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seasonablyobligationsperform manner.”and in a workmanlikeits
specifically Tardiff,Plaintiff, Inc.E.that “the RobertHe found

(sic)subject Defendant, Twin Oakcontract and thebreached the
findingRealty properly same.” The master’sterminatedTrust

toto from its debtTwin Oaks is entitled deductconvincesus that
finishingonly workcosts of thethe labor and materialsTardiff not

granted,($86,391.32), abut also at leastthe court belowwhich
carryingportion $71,665.62in costs that the court denied.of the

supramistakenly upon v. when itZareas SmithreliesTardiff
argues in thethat occurred the value ofincreasethat the

September, June, 1986,and1985units betweencondominium
delay damagesagainst which Twinto Oaksoff theshould be set

position,supportsIndeed, notTwin Oaks’sZareasis entitled.
damagessoughtplaintiff in Zareas for lostThe sellerTardiff’s.

resulting purchaseprofits of real estate.and salefrom an aborted
specifyagreementpurchase did not ain Zareasand saleThe
expensesanyprovide apportionmentclosing ofdate, fordid itnor

possessedin caseinterest. The seller thattaxes andsuch as
fully profits.improved Inwas usable for rents andthatreal estate

light circumstances, we concluded that:of these
damage loss,most, would be his net“[a]t seller’s actualthe

expenses ownership and thebetween the ofthe difference
reasonably expect to derive from thewouldbenefit that one

management. plaintiffprudentproperty The cannotunder
resultingany ownfrom hisdefendant lossshift to the

possibleproductive use of themostmake thefailure to
property.”

(citation omitted).538, We also determinedA.2d atId. at 404 602
damages“[rjecovery permitted which could havewill ofthat not be

by expense,risk, oreffort without undue‘avoided reasonablebeen
Emery(citing v.538-39,Id. at 404 A.2d at 602humiliation.’”

441, 448, 929,Co., 374 A.2dand Gravel 117 N.H.Caledonia Sand
(1977)).934

parties specifiedhowever,case, the contract between theIn this
completing units.in the condominiumtime was the essencethat of

buildings, state, not usableMoreover, in their unfinished werethe
delayprofits during periodby generate or the ofto rentsthe owner

Zareas, then,in theTardiff’s breach. Unlikethat resulted from
property Oaks,case, recover theTwin is entitled toowner in this

recoveryexpense completing project, not beand that shouldof the
any during delay,by theof benefits receiveddiscounted the amount
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anyproducenotstate didproperty in its unfinishedbecause the
income Twin Oaks.for

damages,Oaks,Nevertheless, hasTwin as one who seeks
damages. Ifproving and amount of thosethe extentthe burden of
Twin Oaksdelay performance, butno in Tardiff’sthere beenhad

any because ofcondominiumsbeen unable to sellhad nevertheless
market, have had towouldreal estate Twin Oaksan unfavorable

delaycase, could not becarrying Tardiff’scosts. In thatbear its
any carryingextrahaving to beartreated caused Twin Oaksas

delayarguesHowever, Tardiff’sTwin Oaks thatcosts. because
condominiums,any Twinselling Oaksprevented Twin Oaks from

carrying$71,665.52 that it seeksin costsprovemust that the
timelyperform in manner. “Itto afrom Tardiff’s failureresulted

damages the burden ofgeneral hasis law that one who claims
evidence,must, by that theproof; preponderance of the showahe

by alleged wrongful anddamages act heseeks were thehe caused
damages.” v. Townsuch Grantmust the extent and ofshow amount

285,159, (citingNewton, 162, (1977) 22A.2d 287117 N.H. 370of
Rytman,Damages 296, 394); also v.see WhitehouseAm. Jur. 2d at§

One,370,777, 780, (1982); Hangar Inc. v.451 372122 N.H. A.2d
792,Assoc’s, 586, 590, (1981);Inc., 795Davis 121 431 A.2dN.H.

Pearson, 58, 60, 1123,A.2dProgressive Survey, Inc. v. 120 N.H. 410
(1980). party seeking the court1125 “The to recover must convince

charges justlydamages sought representthat which were andthe
fairly AmsterdamPlymouth Village Fire Dist. v. Newincurred.

Co., Supp. 1955).F. It incumbent on(D.N.H.130 is notCas. 798
accept damagefact to at face value. Berkethe trier of the schedule

760, (1976).” v. NewtonGriffin,v. 116 N.H. A.2d 583 Grant367
Damages, however, provensupra. with absoluteneed not be

Skandinavia, 222,Cormier, 215, 514certainty. Inc. v. 128 N.H.
300,295,1250, (1986); Dunlop Daigle, 4441255 v. 122 N.H.A.2d

519, (1982).A.2d 522

proving portion ofhas the burden of what theTwin Oaks
$119,442.70 carrying September,itin costs that incurred between

June, 1986, completing1985 in work the Cedar Brookand the on
Village Condominiums, butwould not have been incurred for

amount,maydelay. of whichTardiff’s It then recover 60% that the
$114,719.59court should deduct from the verdict for Tardiff.

allegedapparentlyBecause the master failed to consider these
damages, mayinthe case is order that the masterremanded
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damagesTwin partconsider whether Oaks is entitled to allor of the
Rytman, suprait claims. See Whitehouse v. at 780-81.

partReversed in and remanded for further
proceedings opinion.consistent thiswith

All concurred.
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