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theto distributeemployees andtobenefitsprovide immediate
the workers’liability employers. Becausetoof theirlimitedburden

remedy for theadequate substituteprovides ancompensation law
carrier, weagainst the insurancecommon law actionplaintiffs’

processplaintiffs’ duethedoes not violateRSA 281:12hold that
rights.

Affirmed.

All concurred.
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Nixon,Brown & of Manchester L. Nixon and Leslie C.{David
brief, orally),Nixon on the and Mr. Nixon for the Committee on

Professional Conduct.

P.A., Concord, Wehringer,Bar to & of and Cameron K. ofPuffer
York, York, pro WehringerNew seNew on the brief and{Mr.

orally), respondent.for the

Batchelder, disciplinary againstAJ. action was initiated
Kingsley Wehringer, Esq., participationCameron after his in a

custody dispute Audreydivorce and child between John and
Brannigan Following hearingin New York and Massachusetts. a

againstcomplaint respondent,on the the the Committee on
(the Committee)Professional Conduct filed with this court a

petition Wehringer.for appointedthe disbarment of We Maurice
Bois, Hampshire Supreme Justice,P. retired New Court Associate

hearingas a petition Supremereferee to conduct a on the under
Thereafter,37(13)(e). report,Court Rule the referee filed his

finding Responsibilityof the Code of (Code),violations Professional
1,prior Februaryinas effect to 1986.

respondent urges grant petitionThe us not to the for disbarment
following grounds:on (1)the he court-appointedwas denied a

attorney; (2) findings supported by record;the referee’s are not the
(3) Branniganshis conduct with the does not amount to violations

Code;of (4) disciplinary proceedingthe the was unfair because the
provided by ambiguous; conduct,standards (5)the Code are and the

unprofessional,if petitioned bydoes not warrant disbarment as the
agree findingsCommittee. We rulings bywith the and submitted

disagreethe respondent’sreferee and with processdue and fairness
arguments. respondentWe therefore order the disbarred from the
practice inof law the State of Hampshire.New

case,This proceedings,unlike most disbarment does not involve
fiduciarythe duty, moneybreach of a belongingwhere to a client

misappropriatedhas been tangible,or stolen. It involves less but
equally significant, considerations,ethical which lie at the heart of

relationship attorney client,the between and as well as the role of
attorneythe obligationsas an officer of the court and the of the

legal profession contemporary society.to practiceThe of law
pursuitinvolves the professionof a learned whose ethical

considerations are set forth in the Code and in the Rules of
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FebruaryCode,replaced the effectivewhichProfessional Conduct
1, 1986.

attorney inpractice an Newadmitted to asrespondent wasThe
Hampshire in 1967. He has maintainedin NewYork in 1952 and

wills, estates,City in the areas ofgeneral practice in Yorka New
hearbitration, space law. Whileappellate andcorporations,small

madeformally Hampshire, he haspracticed law in Newhas never
Bullen,Wehringer v.this court before. Seepresencehis known to

Wehringer’slight experience446, (1980).1 In ofA.2d120 N.H. 417
only questionable profes-attorney, displays notrecordas an the

byblatantly unethical conduct committedjudgment, alsosional but
custodywith the divorce and childduring involvementhim his

dispute.
court, we addressbefore thisdisciplinary action comesWhen a

findingssupports the andFirst, whether the recordtwo issues.
appropriatereferee, second, be anwhat wouldrulings andof the

Case, 111respondent. Mussman’simpose against the Seetosanction
attorney’sthe402, (1971). the nature ofBecauseN.H. 286 A.2d 614

recommendation,of the referee’sto our reviewactions is critical
Wehringer’s withdescribing conductfactsin detail thewe set forth

Brannigans.the
TheyJuly 21, livedBrannigans married on 1979.wereThe

theyCounty, York, separated inuntiltogether Newin Westchester
JanuaryJ.D.,child, inThey who was bornhave oneMarch 1984.

Cribari,D. of Whitehired Arnoldseparation,the John1984. After
AudreyYork, attorney, hired PeterPlains, whileas hisNew

familyattorney.Plains, YorkBodner, her The NewWhite asalso of
gaveAudrey custody and Johnof the childoriginally grantedcourt

21, 1984, familyHowever, courttherights. on Marchvisitation
psychiatricrights he underwentuntilrescinded visitationJohn’s

towardsreports violent behaviorof of hisevaluation because
proceedings wereAudrey child. After formal divorceand their

Lawrence,1984, AudreyMay and moved toin J.D.initiated
Massachusetts, parents.her The Massachusetts districtlive withto

restraining prohibitingAudrey’s request a orderforgrantedcourt
Audrey’s inentering residence Lawrence.John from

July 16, 1985, Branni-prior to JohnApproximately monthssix
Wehringer through of athe officesgan, towho had been referred

divorcerespondent histo reviewpsychologist, asked theNew York
agreedWehringer totaking his case.overfiles and to consider

files,$2,500. From thesefee offiles for a retainerreview the
Audreylearned,learned, that John andWehringer haveor should

thatby attorneys separation;theirsincerepresentedhad been



711

bycustodyAudrey granted the New Yorkof their childsolewas
family reports behavior towardsrevealed violentafter John’scourt

restrainingAudreyAudrey orderJ.D., athat had obtainedand and
against district court.from the MassachusettsJohn

reviewing bitter,files, sometimeswhich reveal atheAfter
Wehringerlitigation, todeclinedviolent, drawn-out divorce

litigation;represent however, hishe instead offeredinJohn the
prepare“special a settlementcounsel” to John toservices as a

Attorneysagreement stipulation andBodnerto submit toor
Wehringer purposeagreed limited offor theto hireCribari. John

agreement.singleresolving this,Forathe heated battle with
Wehringer charged $2,500.an additional

Wehringer interjected15, 1985, in the divorcehimselfOn June
agreement Attorneysby sendingproceeding proposed to Bodnera

byexplaining he had been hired Johna letter thatand Cribari with
litigationseekingpurpose between thethe of an end to the“for
substantiallyproposedparties different. . . .” The settlement was

existing proposedarrangement short,Inat the time. thefrom the
custodyagreement provided of the child andthat John would have

support payments.Audrey responsible Aschildthat would be for
attorney gave anyexpected, credence to theneithercould be

AttorneyWehringer’sproposal. Moreover, interference led to
Julylawyer 17,as John’s on 1985.Cribari’s withdrawal

custodyJuly 1985,16, out of theOn John took the child battle
Audrey’skidnappedcourt hands when he J.D. frominto his own

custody. Massachusetts,Lawrence,inHe drove to her residence
grabbedfather, Morse, childEdward the fromassaulted her

away Wehringerhim. learned aboutMorse’sarms and drove with
day Brannigan,the Paul John’sincident later the same when

brother, called him to inform him about what John had done. While
Wehringer legal respondentadvice,Paul thedid not call to seek his

gottennonetheless told Paul that John had himself into a difficult
partysituation and that John should turn the child over to a neutral

leniency dealingappealand the court for in with his conduct.to
Audrey, police.meanwhile, Detective Kalil ofhad contacted the

responded(Massachusetts) Departmentthe to aLawrence Police
Audreyreporting kidnapping speakingand,call to andthe after

reported verifyingher father about the and the districtincident
restraining order,court’s for John’s arrest onobtained warrants

violating restraining order,assault,two counts of one count of the
charged felony.parental kidnappingand one count aof as

assignedThereafter, Detective Kalil withwas to work Assistant
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Attorney Joseph Green, Police,District B. the Massachusetts State
agent.an FBIand

police family kidnap-The informed the New York court of the
ping personnelincident, and the court ifadvised that John were

being “cornered,”“cornered” or felt that he was athere was
possibility injure July days19,that he would the child. On three

kidnapping, Audrey telephoneafter the areceived call from John
countryin which he threatened to take the ifchild out of the she

did not follow his instructions. He demanded that she contact
Wehringer agreementand work out a settlement and that she fire

attorney. response warningsher In to both the and John’s
threatening phone police anycall, the decided to use means

Audrey safely, Audreyavailable to return the child to and advised
Wehringer policeto contact the settlement. Theabout obtained the

family Audreypermission go through pretensecourt’s for to the of
signing agreement intending binding.the without it to be

July Audreyplan,20,On in accordance with the called the
respondent and informed him that John had threatened to take the

country sign agreementifchild out of the she did not an with him.
Knowing Audrey callingthat was him under duress and that John

by kidnapping Wehringerchild,had violated court orders the
agreed agreementnonetheless to work out a settlement for John

Audrey. agreementInand order to discuss the terms of the in an
orderly Audrey suggested they Wehringer’sfashion, that use

guide.proposal phoneearlier as a Over the course of several calls
Audrey (eitherwith and with one of John’s intermediaries his

girl Sonya), Wehringer changedfriend,brother Paul or John’s the
agreement extensively, Audreysettlement so that would have

custody rights everyJ.D.,of wouldJohn have visitation other
provide support.weekend, and John would child

July Wehringer Audrey outlining plans23,On sent a letter to the
signing agreement. According plan,for the settlement to the

Wehringer copieswould send to John’s intermediaries for his
signature, Audrey parkingand he would meet in a lot mainoff a
highway Wehringer expressedin Lawrence. also in this letter his

Audrey sign agreement“fear” that would the and then “renounce
agreement signed putthe [her]as under duress and seek to husband

it,was,behind steel bars .... What he I adid as understand
though feelingsorders,violation of court I’m a father hascertain

seeing by sayingfor that ifhis child too.” He concluded she did
agreement, advantageused,renounce the then he would “feel taken

of; whatever.”
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July Wehringer Audrey agreed-upon parking26,On met in an
Denny’s Lawrence,lot near Restaurant in South Massachusetts.

Audrey posedKalil, friend,arrived with Detective who aas and
notary public. Wehringer copya arrived with a of the settlement

agreement signed by Audrey signed copyJohn. reviewed the and
questioned by Accordingsome modifications made John. to the
testimony Wehringer replied questioningKalil,of Detective to her
by saying position sign paper,that John’s ifwas that she did not the

baby again. picked up papersshe would never see the He then the
Audrey begged Wehringerand walked towards his car. not to

agreed sign stipulation, providedleave, and to the which that the
Audreyterms would not be effective unless J.D. was returned to

by July They parking making9:00 a.m. on 27. left the lot without
plans except Wehringerchild,definite about the return of the that

expecting phone intermediary.was a call from John’s He said he
notifywould her after he received the call.
finally Audrey approximatelyJohn called at 11:30 a.m. on the

following day arranged parkingand to meet with inher the lot of
shopping meetingEnfield,a mall in Connecticut. The scheduled

police attempt awaychase,ended with a John’s to break J.D.,with
baby by police,a forceful removal of the from John’s car the and

Audrey.the ultimate return of J.D. to
Wehringer’s Brannigansinvolvement with the did not end with

By July daythe return of the 27,child. letter dated the the child
Wehringer Audreyreturned, agreementwas asked whether the

bywas still in ifforce the child was not returned 9:00 a.m.
respondent agreementMoreover, 1,on November the filed the with

Supreme County,Court,the Westchester York,New for instruc-
validity.tions on its

Throughout period during Wehringerthe which worked with the
Brannigans, respondent outlining chargesthe sent statements the

respondentfor his services to John alone. The sent five statements
July chargingbetween 2,17 and $13,639December for,John

among things, preparationother the review of the files and of the
agreement, agreement,settlement the modification of the the
phone Audrey, meeting Audreyletters and calls to the with in

preparation papersLawrence, Supremethe of Court,motion to the
County, attorneysWestchester and a “letter to Massachusetts as to

possible grounds forcingfor vindication of John’s inactions
marriage.”visitation with the child of the The statements which

were sent on October 21 and 2December waived the fees for work
relating filing agreement Supremeto the of the settlement with the

County.Court, Westchester
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BrannigansWehringer’s reached theconduct with theNotice of
when Massachusettson Professional ConductCommittee Assistant

respondent.Attorney complaint against thefiled aGreenDistrict
hearing complaint the Committee onA held the beforewas on

hearing,15, filed with thisthe the Committee1986.AfterOctober
findingspresentingpetition disbarment, ofdetaileda forCourt

respondent had violatedit determined that thefacts from which
Hampshirefollowing eight disciplinary rules under the Newthe

FebruarypriorResponsibility, 1,in toeffectCode of Professional
1986:

by violating Disciplinary“a) 1-102(A)(1) Rule.DR a
involvingby engagingb) 1-102(A)(4) in conductDR

misrepresentation.dishonesty, fraud, deceit or
by engaging preju-c) 1-102(A)(5) in conduct that isDR

justice.ofdicial to the administration
by engagingd) 1-102(A)(6) in other conduct thatDR

practiceadversely his fitness to law.reflects on
by failing proffered employ-e) 5-105(A) to declineDR

likely representinghim inwhen it was to involvement
differing interests.

by assistingf) 7-102(A)(7) in connectionhis clientDR
illegal fraudulent.knew to be orwith conduct he

illegalby knowingly engagingg) 7-102(A)(8) in otherDR
contrary Disciplinary Rule.to aconduct or conduct

communicating subjectbyh) 7-104(A)(l) theon the ofDR
representedpartyrepresentation to bewith a he knew

lawyer priorby matter, of thein without consenta that
party.”lawyer representing such other

37(13)(b) (c), noticeand this court servedIn with Ruleaccordance
daysrequestingrespondent he “file an answer within 30thaton the

whyshowing disbarredcause he should not beafter service . . .
by petition.”requestedpractice the Committee’sof law asfrom the

admitting denyingWehringer facts, but allanswer certainfiled an
Maydisciplinaryallegations 1987,4, thisrules. Onof violations of

findingsappointed to hear the case and makeJustice Boiscourt
hearingrulings 10 andwas held on Juneof law. Theof facts and

AudreybyTestimony given Morse;12, Edwardwas1987.
Brannigan;Brannigan; respondent; Kalil; andPaulDetectivethe

psychologistGolden, who testified on behalf ofWilliam a
respondent.
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findings fact, of clear andunder a standardofThe referee made
respondentconvincing evidence, the hadthatand concluded

alleged petition.disciplinary rule, in Edes’theaseachviolated
summary,(1978).815, the refereeCase, In395 A.2d 498118 N.H.

Wehringer “special for Johna counsel”acted asthatfound
attorneyconsultingBrannigan of record. TheJohn’swithout

respondent of,knowdid notwhile “thefound also thatreferee
kidnapping child,participate thethein or condone” John’s

agreement,negotiatingrespondent participate the settlementindid
Audreyknowing and that washad violated court ordersthat John

onlyrespondent preparedacting Moreover, the notunder duress.
Audrey’sattorney,seekingagreement permission ofwithout thethe

encouragedspoke disparagingly firehim her to herof andbut also
although respondentattorney. that, insistedtheThe referee noted

attorney, respondent’sthehe mediator and not John’sthat was a
representationJohn, behalf of John afterwell as his onbills to as

clearlyAudrey, that theestablishthe child was returned to
actingrespondent on behalf.was John’s

Following receipt report, we orderedthe of Justice Bois’s
During stagebriefing argument. this of the disbarmentand oral

respondent’sproceeding, motion to file his own brief and tothe
respondentargue orally, pro granted. brief,se, In his thewas

lawyer byright appointedto have aclaims that he was denied the
respondentthat thecourt. Because the record does not reflectthe

lawyer appointed,requested hehas ever that a be and because
argument preferredduring that he toinformed this court oral

effectively anypro respondentproceed se, waivedwe hold that the
right court-appointedrespect a to counsel.claims with to

bydisputed findingsrespondent made the refereeThe certain
gave entirely withaccount his involvement theand an different of

WehringerBrannigans. that he finished his role as aclaims after
represented“special John, eithercounsel” on behalf of he never

attorney, providedparty services as a mediatoras an but rather
testimony,contraryMoreover, hea uncle.” to otheror “Dutch

Audreypressured tomaintains that he neither threatened nor
onlyagreement,agree because he included theto the settlement

Finally, arguesproposed didto him. he that he notterms she
byAudrey represented anotherwhile she wascommunicate with
attorney.attorney him that she had fired herbecause she told

during argument,Throughout thehis brief and oral
recordings telephonerespondent ofasked this court to review the

Audrey byrespondent, tapedbetween and theconversations
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Audrey, judge respondentand to for ourselves whether the
any byReview this court of a referee’scommitted misconduct.

attorneyfindings providein a misconduct case does not an with a
findingsde novo trial. It is not our role to substitute our own for

judgment Instead,the of the referee. we make a determination on
person find the Edes’whether a reasonable could as referee did.

817, words,Case, at A.2d at In other we118 N.H. 395 499.
byfacts, referee,the as found thedetermine whether are consistent

with the record.
byrespondent thatWhile the testified he was not hired John to

Audrey Wehringermediator,act as a testified that told her that
bybeing payingand thathe was retained John John was the bills.

Wehringer $8,450The record also shows that billed John for
“upon top-priority givenprofessional basis,services a attention to

drafting-modification agreement,” $2,250the of an and for
professional “continuing problemin between D.services the John

Audrey signing byBrannigan Brannigan, subsequent toand Morse
Wehringerparties agreement.” attempts toboth a settlement

by explaining thatminimize the relevance of the bills sent to John
Audrey because it was obvious at thehe did not send the bills to

going upholdto thetime he sent the bills .that she was not
agreement. respondent’s support TheThe actions do not his words.
charges for the settlement modification are made in the same

unpaid “special counsel,”statement as the fees for his services as a
subsequent returnas well as his services on behalf of John to the

custody. attorneyAudrey’s performingIfthe child to an is twoof
unlikely,highlyclients,for different it is anddifferent services

certainly unprofessional, keephe records of suchthat or she would
clearly findingsupports theservices under one account. The record

attorney duringWehringer Brannigan’s histhat acted as John role
as “mediator.”

finding respondentthat the “wasIn rebuttal to the referee’s
[Audrey] actingrecognized times that was underaware and at all

Audrey duringWehringer arguesduress,” he never threatenedthat
protectingnegotiation process. fact,In he contends that he wasthe

Audreyby advising signingif theher interests that she was
agreementagreement duress, not beunder the settlement would

Audreybinding. Yet, that whenboth and Detective Kalil testified
Wehringeragreement,Audrey Wehringer signmet to the

Audreydrop if did notwhole settlement matterthreatened to the
sign agreement up. The issue falls on thethe as it was drawn
credibility weight given“[credibilitywitnesses; as well asof the

testimony question [trial] court and if theto is a of fact for the
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findings reasonably theycould be made on all evidence must stand.”
supra Gordon, 862,Edes’ (quoting 865,Case Gordon v. 117 N.H.

810, (1977)).379 A.2d 813
respondent AudreyIf the signingwas aware that could be under

duress, certainly that, conditions,then he was aware under such
Audrey legally capable agreeingwas not of to the terms of the

agreement. Yet, respondentsettlement negotiatethe continued to
the settlement under the stressful surroundingcircumstances
Audrey. justified groundSuch actions can not be on the that the
respondent merely playing partwas the of a naive mediator
following desperatethe party.instructions of a We find the referee’s
findings record,to be consistent with upholdthe and therefore
them.

respondent arguesThe by Audreyalso that he was “framed” and
police negotiatingthe while Audreyhe was a settlement with

because she attorney.informed him that she had fired her The
Audreyrecord shows cooperationthat worked in with Detective

Kalil, attorney,a Massachusetts assistant district the Massachusetts
agentState Police informingand an FBI respondent.without the

Audrey duringtestified that the course of telephonethe second
conversation, Wehringer spoke disparagingly Attorneyof Bodner’s
work, claiming pushedthat he kidnapping situation,John into the

expressed Attorneyand his concern that Bodner would advise
Audrey agreement.to renounce the Audrey also testified that
during telephone call,the next Wehringer informed her that he

attorneycalled John’s former Attorneyand learned that Bodner
attorneywas still her getof record and told her “to rid of Bodner.”

reflects,As the Audreyrecord discharge attorneydid not her from
services,further and she never dischargeintended to him.

Nonetheless, testimonybased on the concerning Wehringer’s
Audrey’sbehavior attorney,towards properlythe referee found

respondentthat “the sought permissionat no time [Audrey’s]of
legal counsel . . .” and that complimentarywas not as to“[h]e [her

methods and on several encouragedoccasions [Audrey]counsel’s]
to representative.”dismiss him as her respondent’sThe lack of
knowledge concerning the policeinvolvement of the does not excuse

followinghis conduct Audrey’s phoneinitial call.
In addition disputingto findings fact,certain respondentof the

also rulingscontests the referee’s on the violations of the
disciplinary argues that,rules. He objectives through-because his

negotiationout processthe were to well-beingachieve the of the
child and warfare,”to end the “divorce his conduct could not be
considered to disciplinaryviolate the rules.
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findings fact, our rolereferee’s ofAs is the case with the
findings simplyrespect to determineof rule violations isto thewith

findings recordwith the record. Theare consistentwhether such
respondentproperly violatedfound that thethat the refereereflects

petitioneight disciplinary in the forrules as enumeratedthe
actingarguesWehringer a mediatorthat he was asdisbarment.

Audrey. record, however, that theThe showsandbetween John
representing partiesrespondent’s with“mediation” involved

litigation partiesinterferingconflicting interests, twowith between
custodyattorneys, negotiatingbyrepresented a divorce andother

agreement orders,in of court and communi­with terms violation
attorney’s permission.cating opposing client without herwith an

AudreyarguesWehringer revoketo that she couldthat his advice
agreement interest andminimizes the conflict ofthe settlement

problems. Moreover, that hehe contendsordersviolation of court
attorney’sAudrey permis­without hercommunicate withdid not

attorney.herhim that she had firedshe had toldsion because
by insisting protectingjustifiesWehringer that he washis conduct

followingAudrey’s courther instructions. Thisandinterests
dutyattorney protectrecognizes the interests ofhas a tothat “an

performinglegalclient”; however, methods of“the and ethicala
attorney.”duty solely responsibility Mussman’sof thethethis are

attorney escape411, cannotCase, at 619. “The111N.H. at 286 A.2d
followingonlyresponsibility he is thewith the excuse that. . .
sought advicethe client whoof his client or that it wasinstructions

accomplish questionable Case,transaction.” Broderick’saon how to
(1962).647,175, 178, A.2d 649181104 N.H.

necessarilyunprofessional is notof conductThe seriousness
bybysolely which rulesof rules broken orthe numberdetermined

Rather, behavior isthe seriousness of unethicalwere violated.
attorney’slargely Here,the behavior.with reference todetermined

parkingrespondent’s lot, where he used John’sin theconductthe
Audreycountry intothe to coercetake the child out ofthreat to

sufficientlyagreement,signing seriousreflects howsettlementthe
violations were.his ethical

(1)issues, are: whether thethe final whichWe now turn to
respondent’s(2)disciplinary proceeding whether thewas fair and
authority ashas inherentwarrants disbarment. This courtconduct

attorneys.statutory authority discipline Barnard’sto Seeaswell
(1957)(“This630,33, 34, court hasCase, A.2d 630-31N.H. 131101
expeditiouspower actions inandto take reasonablethe inherent

protectionsuspension of the bar for theremoval of membersthe or
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Sup. (“The311:8; 37(13)(f)R.see also Ct.community.”); RSAof the
attorneyrespondentpubliclymay suspend, or censuredisbarcourt

necessary fordeemsas the courtterms and conditionsupon such
integrityof thepublic preservationtheprotection of the andthe

responsibilitycharged thelegal withprofession.”). We aretheof
fulfillingattorneys their duties aspublic arethe thatassureto

authority tolegal courts have theprofession. Theof themembers
attorneys it isbecauseremove

inflicting punishment for“necessary, of aa mode‘not as
prevent theoffense, courts toin order to enable thean but

to thebe occasionedreproach which wouldscandal and
by in ofofficethe law the continuanceofadministration

trust,their andoath or abusedwho had violated theirthose
opportunityaway persons power andsuch theto take from

andby acts of misconductinjuring others furtherof
malpractice.’”

559, (1890) (quotingPetition, 207, 212, 29 A. 56166 N.H.Ricker’s
473, 479,Petition, (1865)).11 Allen 480Randall’s

expected them-are to conductHampshire membersNew bar
conformity imposed . . .the standardsin withat “all timesselves

Sup. 37(l)(b).right practice Ct. R.to law.”for theas conditions
byadopted this court inResponsibility,ProfessionalThe Code of

Conduct, Februaryby effectiveProfessional(replaced Rules of1974
attorneys The1, 1986), provides with ethical standards.the

proceeding wasarguesrespondent in his brief that the disbarment
any guidelines,attorneyprovide the withit did notunfair because

penalties.”acts, warrant whatwhat omissions shouldas to “what

to be arespondent what it meansThe fails to understand
“seekslegal profession where oneprofession. It is amember of the

thus,and,impropriety” strives toappearance ofavoid even theto
layperson. In reby higher than a Seea standard of conductlive

duty604, 631, 483, toHinds, (1982). The449 A.2d 49890 N.J.
impropriety” one to be takenappearance of is not“avoid even the

profession tolightly “[attorneys ‘constitute a essentialbecause
society. merely represent beforerequired not to suitorsTheir aid is

privatecourts, of life. Thein more difficult transactionsthe but the
to theirhighest placed in their hands and confidedinterests are

they respon­management. which receive and theThe confidences
abilityonlyobligedthey to assume demand notwhich aresibilities

Petition, supraorder, integrity.’” Ricker’shigh the strictestof a but
523,250, Brigham, 540(quoting Randall v. 74 U.S.at 29 A. at 581

(1868)).
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Although language mayprovisions appearthe of the code
broadly,to be written one must remember that these rules were

by lawyers.” (D.C.Keiler, 119,In“written and for re 380 A.2d 126
language setting guidelines1977).“The a ruleof for members of

clarityprecise mightthe bar need not meet the standards of that
laymen.”requiredbe of rules of conduct for Id.

professional approvedThe canons of ethics were first
by 1908,the American Bar Association in at which time the
population Hampshire slightly 430,000.of New was less than See

Legalgenerally (1986).Wolfram, § 2.6.2,C. Modern Ethics at 53
population by approximatelySince then the State’s has increased

practicing attornéys150%,and the number of has increased from
byapproximately changing public3,000,425 to or 600%. With

increasing judiciaryattitudes and resort to the for the resolution
lawyersdisputes, peopleof the inrole of the affairs of has become

increasingly important increasinglyboth and visible. This
citizenrytheinteraction between the members of bar and the it

by technological changes inserves has been intensified communi­
record-keeping. incation and It followsthat the context of the times

significancelive,in which we the of the ethical rules has become
sharpened, underlying message, relationshipand their that the of

lawyer fiduciarythe to the client and the court is ofone
equallyunderpinnings, relationshiphas become intensified. The of

lawyer bythe to the client and the court is not thedetermined rules
governing place, bythe activities of the market but is determined

higher providedthe in Instandards the Code and Rules. related
involving lawyers,matters not this court has aheld that commer­

fiduciary duty dispersingcial bank owes a to a inborrower the
proceeds SavingsCountyloan, Bank,of the Lash v. 124Cheshire

savings(1984);435,N.H. 474 A.2d that trustees a mutual980 of
fiduciary duty depositorsbank owe a to its when the bank’s assets

Appeal Corporatorssold, Bk.,are Concerned Portsmouth Sav.ofof
(1987); agent183, that a129 N.H. 525 A.2d 671 real estate under

occupies positionmost acircumstances of trust and confidence and
obligation loyalty, relationshipan a likeowes of undivided that of

lawyer beneficiary, Crowleya a a v.to client and trustee to a Global
Realty, duty(1984);814,Inc., 124 N.H. A.2d that the of474 1056
good conductingdiligence mortgagee in afaith and due of a

“essentially fiduciary,”foreclosure sale of real estate is that of a
Murphy DevelopmentCorp., 536, 495 A.2dv. Financial 126 N.H.

fiduciary duty person(1985); that a exists when a acts1245 and
attorney,pursuant general power Ward,to a of In re Estate 129of

(1986)(although4, in this case wasN.H. 523 A.2d 28 the defendant
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attorneynecessary to be anattorney, not for an individualit isan
attorney).general power ofaact underto

professionlawyer, a of a learnedhe or she is memberA because
mayexperience,reflecting humanby ofgoverned a code conduct

against a lesserconduct measuredpermitted to have ethicalnot be
recently applied to others.court hasthan that which thisstandard

againstby a narrowthis courtof fiduciaries are viewedThe affairs
supportsamply the view that thegauge. The in this caserecord

Brannigans failed to risein affairs of therespondent’s conduct the
lawyer conduct set forthstandards ofthe level of the minimumto

Responsibility.Code of Professionalin the

givenimposed in adetermining discipline to be“In the
Case,case, mitigating Eshleman’sfactors.”this court must consider
Case,571,1, 6, (1985) (citing Mussman’sN.H. 489 A.2d 574126

case, however,412, 620). there areat In this111 N.H. at 286 A.2d
formitigating intention will not substitute theno factors. Good

“precluderequirement competence, and it will not disbarment.”of
believe,Wehringersupra. professes to as heEshleman’s CaseSee

court, permissible.wasargued that his conduct Thebefore this
agrees,found, positionsuch a leadsand court that toreferee this

Wehringer practice law.is unfit to Weno other conclusion but that
WehringerK. disbarred.therefore order Cameron

So ordered.

All concurred.
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