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Smith, O’Neill,Concord, Jr.,Upton, &Sanders of and Luke S.
Hilliard,(Russell UptonF.of Manchester Gilbert and Mr. O’Neill

brief, Upton orally), petitioners,on Mr. for the Dianathe and
Atkins & a.

McNeill, P.A., McNeill, Jr.,Taylor (Malcolm& Dolan of Dover R.
brief,and Edwinna C. Vanderzanden on the and Mr. McNeill

McDonald,orally), petitionee,for the AdministratorJohn d/b/n.
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appeal October, 1986,Thayer, ofan from an decreeJ. This is
County (Cassavechia, J.)Probate Court which deniedthe Strafford

five-yearaskingpetition a. to aof Diana Atkins & reinstatethe
appointmentprobatecontest, of thewill to vacate the court’s

estate,of the and to set aside a settlementsuccessor administrator
January,by parties’ attorneysnegotiated Wethe in 1986. reverse.

appeal (1) petitioners haveraised on are: do theThe issues
attorney authoritystanding appeal; (2) petitionee’s have toto did

(3) appointmentcase; dethe was the of the administratorsettle
(d/b/n) ratifyvalid; and, so, settlementbonis non if did he the

attorneyparties; finally, (4) petitionee’sand,between the did
willfully petitioners toconceal a material fact so as to induce the
settle?

dispute InThere is no as to the essential us.serious facts before
January, Kelly testamentary1982, $10,000inElla died. She left a

grandchildren, petitioners (hereinaftertrust to her who are the
“petitioners” “heirs”),orreferred to as to be distributed when the

age bequeathedthe of 35. of herlast of them reached She the bulk
charity Mary appointedMcDonald,toestate to and her niece and

Kelly’s death,a fewexecutrix. Within months of Mrs. the
petitioners long contest,commenced a theand tortuous will

historyprocedural of which is as follows.
January, Shortlyproved1982,In will inthe was “commonform.”

petitioners petition probatethereafter, the filed a theto re-examine
Theyprovedof the will and to have it in “solemn form.” also

requested superiorthat certain issues the forbe certified to court
jury trial.

probate requestOctober, 1983,In the deniedcourt the heirs’ for
jury They appealed court,a trial. that decree to this and we

probate jurycourt’s denialaffirmed the of a in Petitiontrial of
(1985).577,Atkins, 493 A.2d126 N.H. 1203 The heirs then

petitioned probate reopen hearingcourt tothe the on their first
petition jury purpose introducing prooftrial, forfor a the of that

dispute concerning proof validitymaterial facts were in the and of
the will.

September, J.)(Shea,1985,In the Probate Court denied the
reopen petition jury proceededmotion to the for a trial and hearto

jury.the will contest without a The court entered a decree in
affirming proofOctober, 1985, the earlier of the will in “common

denying petitioners’ challenge validityform” and the to the of the
appealed rulingNovember, 1985,will. In the heirs that to this

accepted appeal,court. After we the the heirs entered into an
apparent agreement, appeal.settlement and withdrew the
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of the1985, attempts at the settlementSeptember, somePrior to
compromisepetitioners toThe offeredhad been made.will contest

byrejected the$125,000. This offer wasforthe settlement
$30,000 (theofexecutrix, responded with a counter-offerwho then

per$5,000 extrapetitioners, plus$10,000 in for thetrust
byturn, rejected thecounter-offer, in wasgrandchild). This

executrix, being theTheNegotiations then ceased.petitioners.
theunderlegatee, amount she was to takewould have theresidual

any given to thedirectly by increase in monieswill affected
executrix,beingand, therefore, to thegrandchildren in addition

petitioners.party to theprincipal adverseshe was the
petitioners1986, negotiations reopened. TheJanuary, wereIn

$10,000$50,000 plus the($40,000initial demand ofmade an
McNeill, Mary McDonald’sthem). Malcolm R.bequeathed to

husband,lawyer, to Mrs. McDonald’sthis demandcommunicated
sincehospital,in and had beenwas a FloridaMrs. McDonaldsince

by Mr.30, During period, all communicationthisDecember 1985.
McDonald, intermediaryacting as thewith Mr.McNeill was

during period didtime thisand his client. At noMcNeillbetween
herdirectly eitherto Mrs. McDonald aboutspeakMcNeill

intermediary negotiations. Onauthority or theashusband’s
directlydid, however, try22, to conferJanuary McNeilland17

McDonald, by that to do sotold her doctorbut he waswith Mrs.
adversely her health.affectwould

to$50,000rejection demand was communicatedof theThe
McDonald, theby that he had discussedMr. who testifiedMcNeill

commented, “Ihad$50,000 with his wife and that shesettlement
made aMr. McDonald thenit.” McNeill anddon’t care. Settle

McDonald,testimony byAccording Mr.$40,000. toofcounter-offer
agreedcounter-offer, hadwife of and shehis thathe had informed

attorneygiven herTestimony that Mrs. McDonald hadshowedto it.
authority” settle the issue.“broad to

$40,0001986,22, petitioners agreed theJanuary the toOn
writtenresponse, McNeill said he wantedIncounter-offer.

Theauthority before the case could be settled.McDonaldfrom Mrs.
requestingturn, anin a motion with this courtpetitioners, filed

transcript for their then-payment of costsof the time forextension
by therepresented that the matter was settledpending appeal and

only fromsubject “receipt of written authorizationparties to the
[Mary. . . McDonald].”
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January Marydays died,1986,26,later, McDonaldonFour
January agreement.giving 22written consent to theeverbefore

Januarydays 30, 1986,death, McNeill told theonafter herFour
petitioners that the case was settled.

appointedFebruary, 1986, administratorMcDonaldwasIn John
County personalby noticeCourt. Nothe Strafford Probated/b/n

given petitioners,appointment but notice wasto theof was
appointedpursuantpublished John, administra-asto RSA 553:16.

petitioners.tor, $40,000 to the$30,000of the settlementdistributed
petitioners orof Mrs. McDonald’sdeathThe did not learn either

part April,appointment 1986, afteruntil the latter ofof John’s
they petitioned toof the will contest andwhich for reinstatement

They moved to vacate theset aside the settlement. have also
purposeappointment d/b/n, ofthe administrator for theof

agreement, placepreventing of which willa ratification of the all
they Januaryposture occupied priorprocedural 22,in tothem the

advantage, they having1986, it, thewith added as see of notthe
testimony party inof the real interest.

dispositive claimSince the first two issues raised are of the before
remaining by petitioners.us, we do not reach the issues raised the

petitionersThe first issue we examine is whether the have
standing. standingprobate framed the issue in terms ofThe court

challenge authority relationship,to the of the McNeill/McDonald
standing.petitioners However,and thus found that the did not have

standing relationshipthe focus of the issue is not the between
petitionee’s attorney rightsclient,and his but the of the heirs in
contesting an thatissue affects their inheritance.

right probate“The of a contestant to . . . attack the of a will
by entirely dependent.. . exists . . . statute and is on statute.” 80

(1975). (Supp. 1987)891,§Am. Jur. 2d Wills at RSA77 567-AH
person aggrieved by appoint­“[a] decree, order,allows who is a

grant judge mayprobatement, or denial of a of which conclude
appealperson’s [to]interest in a matter before the court . . .that

Bryantsupreme Allen, 116,. Accord v.court . . .” 6 N.H.to the
may(1833) (any person rights by117-18 whose be affected a

mayprobate appeal).decree

general aggrieved person [the]“The rule is that an under
pecuniarystatute[ [¶]... is one who has a direct interest in the estate
impairedof the . . . which willtestator be if the ininstrument

Hampshirequestion Treat,to ais held be valid will.” W. New3
(1968).Practice, 1037,§ Furthermore,Probate Law at 62 the

person possess[the]“interest which must ... is such that if he
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prevails in the contest he will be entitled to a distributive share
words,in Inthe testator’s estate.” Id. other a will contestant must

generally legal equitable inhave some direct or interest the
Id.; 891, 77;§decedent’s estate. accord 80 Am. Jur. 2d Wills at

Bailey, (1929).73, 74, 89,v. 84 N.H. A.Swan 146 89

Generally, persons legal equitablewho have a direct or
legatees priorheirs,ininterest the estate are creditors or under a

287, 289,Foster, 448,will. See Green v. 104 N.H. 184 A.2d 449
(1962). by“appliesThe term heir to whothose take reason of blood
relationship” “personsor who would take the estate under the

(1874)Martin, 45,statute of distribution.” Richardson v. 55 N.H. 46
(Cushing, C.J.). provides561:1,RSA which for intestate distribu­
tion, 21:20,and RSA which defines “issue” as all “lawful lineal

petitionersancestor,”[an]descendants of make it clear that are
heirs.

petitioners heirs,We conclude that the are and that their
pecuniary byinterests under the will are ofaffected the order the

theyprobate standing appeal.court. We therefore hold that have to
attorneypetitionee’sThe second issue we examine is whether had

authority probatethe to effectuate settlement. The court ruled that
agreementcompromisedthere was “no reached Mrs.before

According probate court,McDonald’sdeath.” to the the time of the
January 30,settlement whenwas McNeill reconfirmed the

petitionee’s daysacceptance. MaryThis was four after McDonald
probate “[t]hough byhad The further founddied. court that it was

personal legal necessitychoice rather than that Mr. McNeill did
accept prior[sic\ death,not the claimants’ offer to Mrs. McDonald’s

authorityher death did serve to terminate actualhis to act for her
individually fiduciary althoughHowever,[her]and as of estate.” the
probate authority settlement,court found no actual to effectuate the

authority”apparentit found that “Mr. McNeill did have to conclude
having bindingso,the settlement and done the settlement was on

the heirs.
petitioners argue authorityapparent,actual,The that as well as

principal McNeill,with the theterminates death of and that on
January authority agreement.30, turn,had no to Inconclude the
petitionee argues authorityapparentthat actual and existed at the

Januaryaccepted $40,000time the heirs the counter-offer of on 22.
petitionee argues agreementThe further that thethe between

attorneyexecutrix and her was such that it continued after her
death.
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acknowledges generalpetitioneeThe the rule that “death or
Seavy,capacity destroys authorityprincipal]of of . . .loss [the

Agency 48, (1964);Handbook of the Law of 88-89 accordat§
Stein, 356, 357, 252,Sibley (1956);Oil Co. v. 100 N.H. 126 A.2d 253

Edmonds, 517, (1852); Tappan,v. 24 v.Wilson N.H. 547 Gale 12
145, 147-48, 194, (1841); (Second)N.H. AD37 196 Restatement

Agency 133, (1958) (“[t]he apparent authorityOF at 331 of an§
agent destroysupon happeningterminates the of an whichevent

capacity principal give power,the of the to the or an event which
otherwise makes the impossible”);authorized transaction RESTATE­

Agency(Second)MENT 120(1),of (“theat 304 death of the§
principal authority agent. exceptterminates the of the . . as stated

Agencycaveat”); Gregory,. . . in H.the Rueschlein & W. &
Partnership 45, 86-87, 46, (1979); Agencyat at 92 3 Am. Jur. 2d§ §

55, (1986); Lynchburg 958,at Foundry,555 Fariss v. 769 F.2d 962§
(4th 1985).Cir.

However, given case,the petitioneecircumstances of this the
urges adopt exceptionus to a (Second)narrow to Restatement of
Agency 120 based on the caveat therein which states that§ “[n]o
inference is to be drawn from the rule instated this Section that

agentan powerdoes not have to bind the estate of a deceased
principal in dependent upon specialtransactions a relation between

agent principalthe and the . . . .”

generalIt true exceptionsis that certain to theexist rule.
general“It is authority powera well-settled ifrule that the or of

agent coupled interest, byan is with an it is not revocable .. . death
principal. 63,of Agency minoritythe ...” 3 Am. AJur. 2d at 564.§

jurisdictionsof recognize “attorneyfurther exception”an where the
byemployment“contract of is its toterms continue thereafter [or]

attorney specificallywhere the is retained to conduct the case to
judgment 224,. . . .” Attorneyor conclusion 7A C.J.S. & Client §

Miller, 131,at (1980);405 Jones v. 203 F.2d (3rd Cir.),134 cert.
denied, Jones, (1953)Miller (client agreedv. 346 U.S. 821 to have
attorney litigation conclusion); Durden,conduct to Coleman v. 338

(Del.A.2d Sup. 1975) (authority beyond570 Ct. extends death
where attorney);deceased client does not retain control of Williams

Adm., 131,v. 155-56, 156,Patterson Anc. App.240 Mo. 218 S.W.2d
(1949) beyond(authority death, attorney169-70 exists where has

right).contract and vested

us,On the “authorityfacts before we do not find the
coupled exception applicable,with an interest” nor do we follow the
jurisdictions agency beyondwhich extend principaldeath of the for
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authority coupled interestFirst, with anwas noreasons. thereother
(authority(1839)156,Lane,v. 10 N.H. 157-58Davishere. See

insanitycoupled interest; actsdeath, with anunlessatterminates
attorney givenauthority powerrevocation). of a ofSuch consistsas

attorneysecurity, would derive ain which theor a situationas a
agency,subjectpresent matter of the orinterest in theor future

part(equitable legal)or to all or oftitlewould receivewhere he
Agencysubject 64-70,§§2d at 565-74.Am. Jur.matter. See 3the

possessedundisputed these interests.none ofthat McNeillIt is
McNeill andSecond, a contract betweenthe record does not show

The record doesan extension.which would allow suchhis client
representMary Mr. McNeill to herretainedMcDonaldshow that

arguablylegatee and, thus,and as executrixresidualas sole
judgment.or Seeto conclusionto conduct the casehimretained

supra. case,However, the andif such isevenv. MillerJones
disputes,although Hampshire our casesfavors settlements ofNew

beyondauthorityallowingyet exception to existanhave to allow
attorney specifically conduct the caseretained toan isdeath where

facts,thesewill extend our law underWe notto conclusion.
agentparticularly of the executrixknew that the deathsince the

bearing posture case, as itof theon thehave a substantialwould
necessarilypersonally, estate.not to thebutrelated to the executrix

agreedisagree probate with thecourt andwith theWe
Maryauthority at the death ofterminatedheirs that McNeill’s

authority, actual orwas thus noand that thereMcDonald
January complete thisWe baseotherwise, to the settlement.on 30

surrounding that occurredthe transactionon the factsconclusion
petitioneeJanuary agreeparties with the22. Wethe onbetween

January Mary death,22, McNeill hadMcDonald’sbeforethat as of
agreement.authority as ofIt is also true thatanto effectuate

accepted petitionee’sJanuary petitioners22, the counter­when the
authority;arguablyapparent hisoffer, and actualhadMcNeill

accordingprincipal and, Mr. McDonald’stowas still alive
Hampshireby probatetestimony, accepted under Newthe court

acquiesced804(b)(3), $40,000to thehadEvidenceRule of
settlement.

AttorneybyHowever, McNeill for written confirma-the demand
prudenceprofessionalthough and nottion, matter of his owna

January acceptanceby preventedrequired principal, 22 ofthehis
bindingbeing because theat the timefromhis counter-offer

precedent to thea conditionwas madewritten confirmation
byrequiredprecedent thesettlement, actionthata condition

Attorneyargument, theconceded thatMcNeillAt oralexecutrix.
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by agreement gaveheirs were not bound the until Mrs. McDonald
authorization, althoughwritten he believed he could waive the

anycondition at time.

events,precedent“Conditions . . . are those facts and
occurring subsequently making contract,to the of a valid that must

CORBIN,right performance.”. . . occur before there is a to .. . 3A A.
628, (1960); generallyonCorbin Contracts at 16 see Makris v.§

Nolan, 135, (1975) (phrase “subject115 N.H. in335 A.2d 655 to”
financing agreement precedent purchasingis a condition to real
estate).

Conditions in incontracts are construed accordance
ordinary meaning. provisowith their “A in a contract creates a

condition, anythingin the absence of in the contract to show that
parties, employmentsuch was not the intention of the and the of

‘subject usually promisesuch words as . . . to’ indicates that a is
performed except uponnot to be happeninga condition or the of

320,a stated Am. (1964);event.” 17 Jur. 2d Contracts at 749 3A§
Corbin, 639, general rule,A. Corbin on Contracts at 55. As a§

favored,precedentconditions are not and we will not so construe
required by plain languagesuch conditions unless the of the

agreement. 321,17 Am. Jur. 2d Contracts at 752. This settlement§
agreement, by terms,own performanceits makes the of the

Lewis, 141, 144,settlement conditional. See Dimick v. 127 N.H. 497
1221, (1985) (settlement byA.2d 1223 its terms found to be

conditional).
Although Hampshire disputed claims,New favors settlements of

particularly estate,those which are Wyman’sbeneficial to the
Appeal, 18, (1842);13 N.H. 20 Cities Service Oil Co. v. Coleman

Co., Inc., 925, (1st Cir.), denied,Oil 470 F.2d 929 cert. Coleman Oil
Co., Co.,Inc. v. Cities Service Oil 411 (1973);U.S. 967 McIsaac v.
McMurray, 467, 471, 115,N.H. (1915), although77 93 A. 118 and

acknowledged attorney’s authoritywe have bindingan to make
clients,settlements for his or her HousingManchester Authority v.

Zyla, 268, 269, 225,118 N.H. (1978);385 A.2d 226-27 Eida v.
Stoddard, 123, 125, 12,111 N.H. (1971); Ducey276 A.2d 13 v.cf.
Corey, 163, 164, 426,116 N.H. (1976), hold,355 A.2d 426 we on

us,the althoughfacts before that the contract was formed on
22,January subject precedent,to a condition the settlement

partiesbetween bindingthe never became since the condition was
not fulfilled.
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argues self-imposedthat he can waive hisMcNeill further
precedent us Rosscondition even after his client’s death. He cites to

Eichman, 477, (1987) proposition.v. 129 N.H. 529 A.2d 941 for this
Eichman, buyers powerIn we that had the to waive afound

financing inclause it was included the contract for theirbecause
480, case, however,protection. Id. at 529 A.2d at 943-44. In our

precedentpartythe in whose favor the condition was made died
condition,agenther waived the and her death terminatedbefore

authorityhis to do so.

sum, precedentIn the in thewe hold that condition
agreement had the time of Mrs.settlement not been met at

subsequentprincipal’sthe deathMcDonald’s death and that
attorney bindingprevented from theher estate.

Reversed.

All concurred.
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