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argues self-imposedthat he can waive hisMcNeill further
precedent us Rosscondition even after his client’s death. He cites to

Eichman, 477, (1987) proposition.v. 129 N.H. 529 A.2d 941 for this
Eichman, buyers powerIn we that had the to waive afound

financing inclause it was included the contract for theirbecause
480, case, however,protection. Id. at 529 A.2d at 943-44. In our

precedentpartythe in whose favor the condition was made died
condition,agenther waived the and her death terminatedbefore

authorityhis to do so.

sum, precedentIn the in thewe hold that condition
agreement had the time of Mrs.settlement not been met at

subsequentprincipal’sthe deathMcDonald’s death and that
attorney bindingprevented from theher estate.

Reversed.

All concurred.
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Hallisey, Tanguay (SimoneOuellette, P.A.,Dibble and of Dover
orally), plaintiffs.D. Masse on the brief and for the

Wyskiel, P.A., Reid,{Samuel III,Boe & Reid of Dover R. on the
orally),brief and for the defendant.

appeal {Dray, J.)Thayer, J. This is an from the Trial Court’s
plaintiffs’ complaint alleging implieddismissal of the breach of

warranty quality negligence. primaryof workmanlike and The
subsequent purchaserissue before this court is whether a of real

property may theory impliedsue the on the ofbuilder/contractor
warranty qualityof workmanlike for latent defects which cause

privityloss,economic absent of contract.
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necessaryprivity forcontract is not aWe hold that of
subsequent purchaser or under anto sue a builder contractor

warranty theoryimplied which manifestfor latent defects
purchasea time after and whichthemselves within reasonable

byAccordingly, we reverse the dismissal thecause economicharm.
court,trial and remand.

predecessorsplaintiffs’1977, in title withcontracted theIn the
garage. April,Dagenais, 1978,defendant, sixIn withinto build a

originalgarage’s construction, sold theafter the ownersmonths the
Larry Shortly theyLempke.plaintiffs,property Elaine and afterto

beganpurchased property, plaintiffs noticethe to structuralthe
problems garage roof line was uneven and the roofwith the —the

bowing plaintiffs separationcontend thewere out. The thattrusses
of from was a latent defect which could notthe trusses the roof

bowingseparation and noticeablebe discovered until the became
Fearing roof,a of thefrom the exterior of structure. cave-inthe

repairplaintiffs him to thethe the defendant and askedcontacted
initially agreed so,to do but neverdefects. The defendant

broughtnecessary repairs. plaintiffscompleted The suitthenthe
against dismiss,turn, afiled motion tothe builder. In the builder

holdinggrantedsuperior Ellis v.our inwhich the court based on
(1986). appealMorris, 358, followed.128 A.2d 951 ThisN.H. 513

plaintiffs in their one for breachThe set forth three claims brief:
warrantyimplied quality; negligence;of workmanlike forof one

rights.assignedalternative,one,and in for contractthe breach of
onlyWe need two claims.address the first

previously aggrieved subsequent purchasersWe have denied
recoveryrecovery underand themin for economicloss deniedtort

warranty theoryimplied loss. Ellis v. Morrisan for economic See
acknowledged problems subsequentsupra. ain theThe court Ellis

purchaser examplesfaces, follow the of those casesbut declined to
policyrecovery. 361, TheN.H. at 513 A.2d at 952.which allow 128

recoveryupon precludingarguments forin Ellis for tortrelied
accuratelycircumstances,loss, reflect Newin theseeconomic

judicial scholarship, generallyHampshire present seeandlaw
Bertschy, Negligent andContracts EconomicServiceofPerformance

Negligent(hereinafter(1984) Per­Loss, Mar. L. Rev. 24617 J.
controlling negligenceand, such, theformance) as remain on

subsequent purchasersHowever, to onof reliefclaim. the denial
theory predicatedimplied warranty court’swas on thean

requirement privity in a contract action andto the ofadherence
imposerecovery privity wouldon the fear to allow withoutthat
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onlyliability Thus we needon builders and contractors.unlimited
warrantyimplieddiscuss the issue.

PrivityI.
opportunity reassess theThis case affords us an to review and

impliedprivity relates to warranties of workmanlikeissue of as it
quality. (1975),Burleaud, 435,In Norton v. 115 N.H. 342 A.2d 629

warranty qualityimplied ofthis court held that an workmanlike
applied purchaser.between the builder of a house and the first The

it,Norton court so held based on the facts before and did not
solelyexplicitly impliedly impliedor limit the benefit of warranties

purchaser. question todayto the first The before us is whether this
byimplied warranty may upon subsequent purchasersbe relied

solelyrecovery mayand, so,if whether be had for economic loss.
judicial impliedThere has been much debate on the basis of

warranty. premised concepts.See,Somecourts find that it is on tort
e.g., Merchants,v. First BankLaSara Grain National 673 S.W.2dof

(Tex. 1984)(“implied by operation558, 565 warranties are created
grounded contract”);of law and are more in tort than Berman v.

Watergate (D.C. App. 1978).West,Inc., 391 A.2d 1351
warrantyimplied See,courtsOther find that is based in contract.

e.g., Ohlendorf, 171, 183, 324,Redarowicz v. Ill. 44192 2d N.E.2d
(1982) (Implied warranty subsequent purchaser,330 extended to
purchased original year,who house from owner within first for

policy implied warrantyreason. Plaintiff could recover under
theory chimney adjoiningbasement,for cracks in and wall
separating, leakage recoverybasement,water in but no in
negligence harm.); Mandara, 92,for economic Aronsohn v. 98 N.J.

(1984)(suit implied warranty habitability484 A.2d 675 for of for
structurally patio); Cosmopolitan Homes, Weller,unsound Inc. v.

(Colo.1983)(en banc) (implied warranty663 P.2d 1041 arises from
relationship).contractual

implied warrantyOther authorities find neither a tort nor a
concept, hybridcontract but “a freak theborn of illicit intercourse

Originally sounding yet arisingof tort,tort and contract. . . . in
bound,out of the warrantor’s consent to be it later ceased

necessarily consensual,to be and at the same time came to lie
mainly UponProsser,in Citadel,contract.” TheAssault the YALE69

(1960); App.1099,L. Strickland,J. 1126 accord Scott v. 10 Kan.
(Kan. App. 1984) (discussing14, 18, 45,2d 691 P.2d 50 first

purchaser, implied warranty contract);court found could be tort or
RecoveryEdmeades, The Citadel Stands: The inEconomic Lossof
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647,Res. L. Rev. 662Liability, Case W.Products 27American
Stands).The(1977) (hereinafter Citadel

warrantyimpliedtheRegardless courts have foundof whether
tort, many it existshave found thatin contract orto be based

law, whichby imposition ofimposed operation of theindependently,
(“ImpliedAm. Jur. 2d 690public policy. See 67Ais a matter of §

by agreement of theby notoperation of law andarisewarranties
buyer .”);. .being protect from loss.purpose to theparties, their

153,481, 483, (1969)Lachance, 256 A.2d 155N.H.Elliott v. 109
merchantability] are not[referring(“Such to UCCwarranties

byimposed law onby agreement are said to be. . . butcreated
Homes, Inc., 139public policy.”); v.Richardsthe basis of Powercraft

banc) (Warranty of workmanlike242, (1984) (enAriz. P.2d 427678
habitability by wereimposed law. Homeownersquality and is

warranty of workmanlikeimpliedofentitled to recover for breach
fromcracking, separation of floorsquality damagesfor such as

changelongprivity, no substantialwalls, regardless so asof
395,Neely, S.E.2dstructure.); v. 275 S.C. 271Terlindeoccurred to

rely impliedpurchaser can on theories of(Subsequent(1980)768
doors,structure, ill-fittinginwarranty negligence cracksand for
publicrecovery as a matter ofon both theoriesetc. allowedCourt

standards.); Macindustry Barnes v.holdingpolicy, builder to
(ImpliedCo., 227, (1976)Inc., N.E.2d 619264 Ind. 342Brown &

whichwarranty purchaser for latent defectsto secondextended
warranty fitness is to realImplied ofharm.caused economic

merchantability personalwarranty is toimplied ofproperty what
183, (“WhileRedarowicz, 441 at 330Ill. 2d at N.E.2dproperty.); 92

habitability of thewarranty has roots in the executionof itsthe
independently.”) (Citationsemphasize it existswe thatcontract...

31, 38,Co., Ill. 2d 389v. Hubschman Const. 76omitted.); Petersen
warranty judicial... a inno­1154, (1979) (“implied is1157N.E.2d

emptor .”);. . .the harshness of caveatvation . used to avoid. .
920,674, 677, (1984)Veach, App.George 313 S.E.2d 922v. 67 N.C.

by .”);.warranty operation of law. . Woodward(“An implied arises
514,Co., Inc., (1984) (en141 Ariz. 687 P.2d 1269v. Chirco Const.

Wood, 439, (1984).Ariz. 690 P.2d 158banc); Nastri v. 142

Elliott, suprainagree with our statementWe continue to
155,483-84, that256 A.2d atat

by agreement. . .created an“[implied] warranties are not
byimposed law onparties to bethe but are saidbetween

byThey operation of lawpublic policy. ariseofthe basis
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relationship parties,because of the between the the nature
transaction, surrounding circumstances,”of the and the

agree warranties,implied inand with other courts that find
here,presentedto thosecircumstances similar to be creatures of

public policy protect purchasers“that evolved to of ... homesha[ve]
discovery defects,” Redarowicz, 183,upon the of latent 92 Ill. 2d at

330, that, regardless origins,441 N.E.2d at and of their theoretical
independently.” Id.“exist[ ]

jurisdictions impliedThere are which have refused to extend the
warranty subsequent See,purchasers, finding privity necessary.to
e.g., Shaw, 161,Arvai v. (1986);289 S.C. 345 S.E.2d Butler v.715

Cook, Inc., 559,122 (1986);Caldwell & A.D.2d 505 N.Y.S.2d 288
Wilmock, Inc., 48,App.Dunant v. (1985);176 Ga. 335 S.E.2d 162
Burbank,Fretschel v. (Minn. App. 1984);351 N.W.2d 403 John H.

Hayden Inc.,Armbruster Company-Builder Developer,& Co. v. 622
(Mo. Fowler,App. 1981);S.W.2d 704 (S.D.Brown v. 279 M.W.2d 907

1979); Navajo Circle, Development Concepts Corp.,Inc. v. 373 So.
(Fla. App. 1979) recovery2d 689 (economic negligence2d Dist. in

action, implied warrantybut no subsequent purchasers);to Coburn
Homes, Inc., 567,v. Lenox (1977);173 Conn. A.2d378 599 Herz v.

“D”, Inc., 53,Thornwood Acres 86 Misc. 2d 381 (N.Y.N.Y.S.2d 761
1976), affd, 130,Just. Ct. 91 Misc. 2d 397 (1977);N.W.S.2d 358

Cosmopolitan Homes, Weller,Inc. v. (Colo. 1983)663 P.2d 1041
(Court recovery negligenceallowed in damagesfor economic but

recovery warrantydisallowed impliedfor because of lack of
privity.). Moss, 475,But see App.Utz v. (1972)31 Colo. 503 P.2d 365
(extension warrantyof when contractor should have known that
realty company would purchaser).not be first

However, jurisdictions privitynumerous have now found of
unnecessary implied See,contract warranty.for e.g., Tusch

Enterprises Coffin, 37,v. 113 Ida. (1987) (Subsequent740 P.2d 1022
purchasers purely damageswho suffer economic from latent

maydefects manifested within a reasonable time maintain an
implied warranty privity,action in negligence.);without but not in

Homes, Inc., 242,Richards v. 427;139 Ariz. 678 P.2dPowercraft
Wood, 439, 158;Nastri v. 142 Ariz. 690 P.2d Reichelt v. Urban

Development Co.,Investment Supp. Ill.,& F. (N.D.577 971 E.D.
1984); Mandara, 92,Aronsohn v. (Subsequent98 N.J. 484 A.2d 675
purchasers sue, negligence warrantycould impliedon and of
habitability, for patiodefective construction of and recover for

damages.); Ferrell,economic Bridges v. (Okla. App.685 P.2d 409
1984); Keyes Homes,Guy Inc.,v. Baily (Miss. 1983)439 So. 2d 670
(Overruling Mississippi preventing recovery.earlier cases Subse-
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quent impliedpurchaser can now sue builder for breach of
resultingwarranty good workmanship latent inof for defects

purchaseranfinancial losses. The court reasoned that innocent
buildingthe failed to construct theshould not suffer when builder

manner.); Co.,v.in a workmanlike West Wiseman Const.Briarcliffe
warranty(1983) (impliedApp. 163,Ill. 454 N.E.2d 363118 3d

subsequent purchaser of vacant common lot whoextended to
time); Gupta v. Ritterlatent defect within reasonablediscovers

warranty(Tex. 1983) (impliedHomes, Inc., ofS.W.2d 168646
habitability good workmanship implicit inand contract and

assignedautomatically subsequent purchaser); Redarowicz v.to
171, 324; Simmons,Ohlendorf, v.Ill. 2d 441 N.E.2d Elden 63192

cracking,1981) (Suit damages resulting(Okla.P.2d for from739
warranty habitabilitybuckling; implied and workmanlikeof

necessarily uponterminate transfer of title. Courtmanner does not
buyersanalogized the UCC and reasoned thatsituation similar to

title.); Blagg Co., 185,v. Fred Hunt Ark.were in chain 272 612of
Super.(1981); Staiano, 424,Hermes v. 181 N.J. 437S.W.2d 321

buckling(1981)(subsequent purchasers could recover forA.2d 925
theory warranty liability);implied and strictfoundation on of

WagnerNeely, 768;395, Construc­Terlinde v. 275 S.C. 271 S.E.2d
(Ind. App. 1980)Co., Noonan, 1144 1st Dist.tion Inc. v. 403 N.E.2d

warranty(subsequent purchasers impliedmaintain suit in forcould
resulting septic system backup); Moxleydamages from v. Laramie

(Wyo. 1979) (Subsequent purchasersBuilders, Inc., 600 P.2d 733
negligencewarrantyimplied for latenton and theoriescould sue

Watergatesystem.); West, Inc.,v. 391defects in electric Berman
Inc., 227,1351; Ind.Barnes v. Mac Brown & Co. 264 342A.2d

N.E.2d 619.
generallyruling, HampshireDespite disfa-the Ellis New has

e.g.,privity See, RSAvored in certain situations. 382-A:2-318
Hampshire adoption(Supp. 1986) (New of UCC Alternative C

warranty suits); Spherex,impliedprivity in Inc. v.which abolishes
898, 903, 1308,Co., 122 N.H. 451 A.2d 1311Alexander Grant &

unnecessaryprivity(1982). Spherex, of contractIn the court found
bynegligent misrepresentation accountant. reluctance tofor “Our

allowing properapplying privity extended to thethe rule has been
resulting negligentplaintiff loss fromto recover for mere financial

performance to aId. We likened an accountantof services.”
positionin the bestfound that an accountant wasmanufacturer and

by controlling degreeregulate the ofto the effects of his conduct
professional v.also Robinsonin his duties. Seecare exercised

Guaranty Savings Bank, 382, 384-85, 254 A.2d109 N.H.Colebrook
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partiesmay to thirdbe liable837, (1969) (savings institution839
necessary); Lenz v.privity notupondepositor reliedwhere bank —

(privity212, (1936)N.Y., A. 329N.H. 186Oil Co. 88Standard of
inherently dangerousnecessary negligence foractionfornot

product).

inspirit the lawjudicial the ofkeeping trends andIn with
privity requirement shouldHampshire, now hold that theNew we

againstpurchasers a builderby subsequentinbe abandoned suits
warranty good workman­implied ofbreach of anor contractor for

require privity the contractorbetweenship for latent defects. “To
purposethein a situation would defeatthe home owner suchand

workmanshipwarranty good and could leaveimplied ofof the
Aronsohn,remedy. . . .” 98 N.J. atahomeowners withoutinnocent

102, 484 A.2d at 680.
holding.justify Thepractical policy reasons ourNumerous and

such,buyers.warranty protect innocent Asimplied is toessence of
recognized byprotects purchasers asprinciple, which firstthis

629, equallyBurleaud, 435, is342 A.2dNorton v. 115 N.H.
principlesubsequent purchasers. The extension of thisapplicable to

Terlinde,legal policy considerations.” 275on “sound andis based
mitigation emptor397, of caveatTheS.C. at 271 S.E.2d at 769.

by intervening ownership priortheofnot be frustrated theshould
purchasers. general principle, contractor should not beAs a “[t]he

liability simply becauseunworkmanlike constructionrelieved of for
fortuity propertythat the on which he did the constructionof the

Aronsohn, 102,changed supra A.2d at 680. Ashands.” at 484has
Moxleycourt in said:the

example person constructionus for a contracts“Let assume
and, occupying, is transferred toof a home a month after

familylocality at theand must sell. Or let us lookanother
construction, occupies the home and thewhich contracts

yeara later and the residencehead of the household dies
reasons, Further,must, thebe sold. how aboutfor economic

home, occupiesof a itone who contracts for construction
and, years, by profitcouplea of attracted a incentiveafter

otherwise,by sells to another. No reasoncaused inflation or
whereby originalpresented shouldhas been to us the owner

warranty recoveryimplied onhave the benefits of an or a
negligence theory simplya and the next owner should not

intervening sales,because there has been a transfer. Such
themselves, not,standing by by anyshould standard of

warranty or,reasonableness, impliedan end to aneffect
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matter, right recovery any ground,in that a of on other
upon alwaysmanifestation of a defect. The builder has
available the defense that the defects are not attributable

him.”to

736; Aronsohn, 102, 680;600 P.2d at accord 98 N.J. at 484 A.2d at
Keyes, 439 So. 2d at 672.

First, experience teaches that latent defects in a house“[c]ommon
periodwill not manifest athemselves for considerable of time . . .

original purchaserafter the property subsequenthas sold the to a
unsuspecting buyer.” Terlinde, 398,at275 S.C. S.E.2d at271 769.

Second, society rapidly changing.our is

increasingly people;“We are an amobile builder-vendor
mightshould know that a house he builds be withinresold

relatively perioda expectshort of time and should not that
warranty by daysthe will be limited the number of that
originalthe property.”owner holds onto the

Redarowicz, 185, Furthermore,Ill. 2d at 44192 N.E.2d at 330. “the
society changed ordinary buyercharacter suchof has that the is

position Terlinde,not in a . suprato discover hidden defects . . .”
397, 769; Redarowicz, supra 184,at 271 S.E.2d at at 441 N.E.2d

at (citation omitted).330
Third, buyer, subsequent purchaserlike an initial the has little

opportunity inspect experience knowledgeto and little and about
protection buyconstruction. “Consumer demands that those who

relyhomes are entitled to on the skill of a builder and that the house
is reasonablyconstructed so as to be fit intendedfor its use.”
Moxley, 735; Co., Inc.,WagnerP.2d accord600 at Const. 403 N.E.2d
1144, 1147.

Fourth, undulythe will not be taken unawarebuilder/contractor
by warrantythe subsequent purchaser.extension of the to a “The

already dutybuilder owes a to construct the home in a workmanlike
Keyes,manner . . . .” 439 So. 2d at And673. extension to a

subsequent purchaser, time, will changewithin a reasonable not
obligation.this basic

Fifth, arbitrarily interposing purchasera first as a bar to
“mightrecovery encourage sham first sales to insulate builders

liability.” Richards, 245,Ariz.from 139 at 678 P.2d at 430.
policies influence our “[B]yEconomic decision as well. virtue of

skill,superior knowledge, experienceand in the ofconstruction
houses, generally positioneda builder-vendor is better than the
purchaser guard against... posedto evaluate and the financial risk
by Veach,George 920,a ..” v. (N.C.313 S.E.2d 923[latent defect]..
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555, (N.C.Auman, 559318 S.E.2d1984), quoted in v.App. Gaito
Enter­1985), and Tusch(N.C.1984), aff’d, 870App. 327 S.E.2d

prises Coffin, at 1032.v. 740 P.2d
[implied]“purpose ofMoxley the [an]the court stated:As

hold builderswarranty purchasers andprotect innocentis to
reasoningany would. which. .for their workaccountable [and]

buyer toarbitrarily an obstruction someoneinterpose a first as
recovery incomprehensible.” P.2d atdeserving 600of isequally as

736.
logical protectionwell, to limitcourt, itas does not findThis

do not have thearbitrarily purchaser. purchasersfirst Mostto the
defects, they relyneed tonecessary andto discover latentexpertise

all, the effect ofexperience the Afteron skill and of builder.the
subsequentdebilitating to aequallydefect will bea latent

owner, “just unablewill be aspurchaser first and builderas to a the
Richards, Ariz.139justify improper substandard work.”the orto

at245, 430; Gupta, 646 S.W.2d 169.at accordat 678 P.2d
aonly us thatpolicy economic reasons convincedo andNot

unwarranted, analogousbutprivity requirement in situation isthis
policyPublic hasthe of this extension.situations show us soundness

property goods,andchange in ascompelled personala law ofthe
logic compelledwhichadoption Theby of the UCC.witnessed the

Barnes,property.persuasive Accordchange equally for realisthis
Simmons,620;230, Elden v. P.2dN.E.2d at 631Ind. at 342264

privity, prerequisiteaas to suit(“requirement of verticalat 742
warranty, the Commercialimplied . . both under Uniformon an .

structure,Code, is, today’sgiven anmarketCode and outside the
antiquated notion”). law commentator said: theAs one review

warranty impliedofthat“[application of such is similar toa
merchantabilitywarranty thefitness under Uniformof and

Comment, Liability LatentCommercial Code.” Builder’s for Defects
urgedHomes, (1980) (authorL. thatin 32 Stan. Rev. 607Used

liabilityregardless employed,method for latent defectsof
occurring placed builder);ontime should bewithin a reasonable
accord, Petersen, 42, (quoting1159N.E.2d at76 Ill. 2d at 389
Comment, WarrantyWashington’s Implied Habita­New Home of

Statute, 185,L.bility Explanation 54 Rev.and Model Wash.—
by analogy,Code(1978) (“Using the Uniform Commercial211-12

sale,that,guarantee upon the housewouldthe builder/vendor
passaverage quality, it would withoutbe of fair thatwould

building .”).in . .objection the trade .
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II. Economic Loss

Finally, we the recoveryaddress issue of whether we should allow
purely harm,for generallyeconomic resultingwhich is that loss

productfrom performthe failure of the expected byto to the level
buyer commonly bythe and is measured repairingthe cost of or

replacing product. Comment,the See Liability toManufacturers’
Remote Purchasers Damages“Economic Loss” or Con-for —Tort
tract?, 539,114 U. Pa. L. (1966) (hereinafterRev. 541 Remote
Purchaser); Bertschy, Negligent Performance, 17 J. Mar. L. Rev.
at 264-70. Much placetheoretical debate has taken on whether to

recoveryallow economic and whether tort or contract the mostis
appropriate recovery.vehicle for such

majorityIt is clear that the of courts do not allow economic loss
recovery tort,in contract,but that economic loss is recoverable in

Purchaser,see 539;Remote 114 NegligentU. Pa. L. Rev. Perform­
ance, 246; Note,17 J. Mar. L. Rev. Economic Loss in Products
Liability Jurisprudence, (1966),66 Colum. L. Rev. 917 and that

recoveryeconomic loss “is consistent with policy warrantythe of
law protect expectations suitabilityto of quality[,]”and Moorman
Manufacturing Co., 69, 82,Co. v. National Tank 91 Ill. 2d 435

443, (1982) (distinguishingN.E.2d 449 liabilitybetween strict in
warranty); Edmeades,tort and Stands,accord The Citadel 27 Case

W. warrantyRes. L. Rev. at (“[i]mplied662 . . . originallyhad
remedy loss”;evolved as a arguesfor economic author that

recoveryeconomic implied warrantyshould be inallowed without
privity). However, what is less clear is whether courts allow
recovery warrantyimplied theory,for economic loss on an without
privity, in situations such as ours. Some courts do not. Other courts
implicitly recovery loss, see,allow e.g.,for economic Moxley, 600

(electrical Terlinde,P.2d defective); 395,733 wire 275 S.C. 271
(ill-fitting doors, Richards,S.E.2d 768 cracking); 242,139 Ariz. 678

(separationP.2d 427 Elden,walls);of (faulty bricks);631 P.2d 739
Nastri, 439, 158;142 Ariz. 690 P.2d and other courts that have dealt
directly with the warrantyissue of impliedeconomic harm in have

aggrieved partythat an recover, see, Barnes,found e.g.,can 264
230, 621; Tusch, 1035;Ind. at 342 N.E.2d Keyes,at 740 atP.2d 439

672; Aronsohn,So. 2d 102,at 680;98 N.J. at 484 A.2d at
Redarowicz, 171, 324; Tamura,Ill. 2d92 441 N.E.2d see Inc. v.

Elec.,Sanyo Inc., Supp. 1065,F. (N.D. Ill.,636 n.111070-71 C.D.
1986).

The courts which have recoveryallowed economic loss in
basicallysituations similar to ours have done so because the line

property damagebetween always easyand economic loss is not to



793

Wattson, Property Damage Causedgenerally, &Blanddraw. See
Recoverable?,9 MitchellLosses Wm.Products: What areby Defective

inAnnotation,1, Privity Contract as Essential(1984);4L. Rev. of
inDistributorAgainst orRemoteAction DefectsforManufacturer

Property, 16 A.L.R.to OtherCausing Injury to Person orNotGoods
LossBertschy, The1987); Economic683, (1967 Supp.699 &

346, (1983).Moorman, B. 355Ill. J.in Illinois 71Doctrine After
decision, thearticle, Bertschy Redarowiczstates that theIn his

Mfg.incommentary, MoormanSimon’s commentand JusticeUCC
456,98-99, atCo., Ill. at 435 N.E.2dv. National Tank 91 2dCo.

privity in someofbe recoverable outshouldthat economic loss
extending policy-­circumstances, “strong argument formake a

ofsubsequent purchasers in the caseto. . . warrantiesbased
loss.”economic

recovery inagree courts allow economicWe with the that
theywarranty purchasers, finding havesubsequentimplied asfor

should be betweenthat a distinction drawnthat “the contention
personal injury isand without merit.”mere ‘economic loss’

“Why anthere be a difference between economicshould
resulting lossinjury propertyto and an economicloss from

resulting injurypersonal been revealed to us.from has not
defect,injured recoverspersonallyone is from a heWhen

Similarly, ifmainly a wife afor his economic loss. loses
injury resulting from a inbecause of defecthusband

totallyconstruction, damagesof isthe measure economic
any reason aWe fail to see rational for suchloss.

distinction.
stairway purchaserin a theIf there is a defect and

loss,repairs hethe and suffers an economic shoulddefect
to he did wait until he or somefail recover because not

family and hismember of fell down the stairs brokehis
penalizeDoes who are andneck? the law those alert

injury?prevent put preventit those whoShould not
injury thosepersonal on the same level as who fail to

it?”anticipate

Barnes, 230, rightInd. The a264 at 342 N.E.2d at 621. vendee has
bargained.expect hasto to receive that for which he

warrantyPermitting recovery impliedin tofor losseconomic
compelling.subsequent purchasers propertyof is

usually“In the sale the anof a home transaction involves
buyer.sells to an individual In suchindividual owner who

ordinarily implied warrantythere would be no as tocases
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applieslatent defects. Since the UCC to ‘transactions in
goods,’ warrantyimplied merchantabilityno of or fitness

particular purpose byfor a would be created the UCC.”
Szajna Corp., 294,v. General 305-06,Motors 115Ill. 2d 503 N.E.2d

(1986) (citations omitted) (case distinguishing760, 765 between
implied warranty opposed goods).in real estate as to

III. Limitations
are, however,We aware of the concerns that this court in Ellis

liability. anyraised about rule,unlimited As with there must be
limitations,built-in which in this case would act as a barrier to the

possibility liability.of unlimited

warrantyimpliedTherefore, our extension of the of
quality unlimited;workmanlike is not it does not force the builder

respects, subsequent purchaser.insurer,to act as an in all to a Our
extension is limited to latent defects “which become aftermanifest

subsequent purchasethe owner’s and which were not discoverable
inspection priorhad a reasonable of the structure been made to the

purchase.” Richards, 245,139 Ariz. at 678 P.2d at 430.
implied warranty qualityThe of workmanlike for latent

perioddefects is limited to a Terlinde,reasonable of time. 275 S.C.
398, 769;Redarowicz,at 271 S.E.2d at 185,Ill.92 2d at 441 N.E.2d

lengthat 331. “The surface,of time latentfor defects to so as to
place subsequent purchasers equal footingon should be controlled
by arbitrarythe standard of reasonableness and not an time limit

by supraTerlinde, 398,created the Court.” 769;at 271 S.E.2d at
Blagg,Barnes, 229,accord 621;264 Ind. at 342 N.E.2d at 272 Ariz.

187,at 612 S.W.2d at 322.
plaintiffFurthermore, the hasstill the burden to show that

by workmanship,the defect was caused the Barnes,defendant’s
supra 230, 621;at 342 N.E.2d at and defenses are also available
to the builder. . . . can“The builder demonstrate that the defects

they agehim,were not to thatattributable are the result of or
ordinary previoustear,wear or thatand owners have made

changes.” Richards,substantial 245,139 Ariz. at 678 P.2d at 430.
Finally, clarify dutywe want to that the inherent in an

implied warranty quality performof workmanlike is to in “a
acceptedworkmanlike manner inand accordance with standards.”

Burleaud,Norton v. 436,115 N.H. at 342 A.2d at 630. “The law
recognizes implied warrantyan that the contractor or builder will

customary Kenneyuse the standard of skill and care.” v. Medlin
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311,343,339, 314Co., App. 315 S.E.2dN.C.Realty 68Const. &
444,Nastri, P.2d at 163.Ariz. at 690142(1984); accord

358,Morris, N.H.conclusion, Ellis v. 128the extentIn to
it,otherwise, and thereforesuggests we overrule513 A.2d 951

proceedings.for furtherthis casereverse and remand

and remanded.Reversed

J., dissented;Souter, concurred.the others

that there isSouter, dissenting: I am not satisfiedBecauseJ.
unanimouslyrepudiateadequate justification the rationalean to

years ago in Ellis v. Robert C.adopted by a mere twothis court
respectfullyMorris, 358, (1986), IInc., A.2d 951128 N.H. 513

dissent.
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