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PlanningHealth Services and Review Board
No. 87-365

Appeal Hampshireof New Catholic Charities

(New Hampshire PlanningHealth Services Board)and Review

10,August 1988
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(WilliamPhinney, P.A.,Sheehan, of ManchesterBass & Green
orally), plaintiff.foron the brief and theJ. Donovan

(EleanorSulloway, HolmesSoden, H. andHollis & of Concord
orally),brief, Ms. forand Holmes theDaniel P. Luker on the

Richard and Gail Courville.defendants
PeterboroughHampsey (J.Brighton, Fernald, P.A.,& ofTaft

by DwightFalby, brief),Jr., foron brief the defendantRoderick the
Sowerby.D.

Hampshireplaintiff,Johnson, CharitiesThe New CatholicJ.
byCharities), appeals(Catholic a denial State Healthfrom the

Planning (the board) motionand Board of a filedServices Review
by rehearingfor or of the board’sCharities reconsiderationCatholic

denying ofCharities a certificate needearlier decision Catholic
(CON), 151-C:2, VIII, the establishment of an 82-bedRSA for
nursing in the area. We reverse and remand.home Keene

applicants soughtCharities one of seven who toCatholic was
satisfy nursing homeobtain CONto a need for 82 additional bedsa

Keene-PeterboroughRegion (Supp.9,in 151-C:4the area. RSA
1987) includingservice,”that no new health astates “institutional
nursing Hampshirehome, be in New unlesscan established the

provider has a CON from the board.service first secured
Having awas need for 82 additionaldetermined that there

nursing Region Septemberboard, 1,9, 1986,inhome beds the on
proposals satisfyrequest for new facilities that need.issued a for to
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1, 1986,As of proposals,December the deadline for submission of
applicants, including Charities, respondedseven Catholic had to the

request. proposedboard’s Catholic Charities to build an 82-bed
facility Swanzey. Amongin competitorsWest its were Richard and

proposed facility(Courville),Gail Courville who a 50-bed for West
Swanzey, Dwight Sowerby (Sowerby), separateand who filed two
proposals, Peterboroughinone for beds for47 and one 35 beds in
Winchester.
■ analyzed projectionsThe board’s staff the data and that had been

proposals, proposalssubmitted with the and then ranked the and
submitted its recommendations to the rankedboard. The staff the

proposal amongCatholic Charities first the seven submitted and
therecommended to board that aCatholic Charities be awarded

CON for 82 beds.
circulating reviewing summaryAfter and the staff’s and

recommendations, public May 15,1987.the board hearingheld a on
applicants (Beverlythe now six Enterprises,Each of theone of

original applicants, proposal priorhad withdrawn its to the
hearing) present argumentswas minutes in which toallotted 50

support proposal.and additional evidence in of its Members of the
public permittedwere also to comment.

May 22, 1987, respectiveOn the met to discuss theboard
proposals preliminary decided,and to make a decision. The board
by vote,a 6-1 not to award an 82-bed CON to Catholic Charities.

decided,subsequently by vote,It a 5-2 ato award 35-bed CON to
Sowerby’s Nursing inMonadnock Home Winchester and a 50-bed

Swanzey.NursingtoCON the Courvilles’ Homestead Home in West
Thus, despitethe board awarded CON’s for a total of 85 beds the

determined,fact that it had earlier and allhad informed
applicants, Regionthat the unmet bed need in 9 was 82.

July 10, 1987, publishedthe board its finalOn a written notice of
Sowerbyto to Catholicdecision award CON’s and Courville.

rehearing,thereupon aCharities filed motion for reconsideration or
August 21,was Charities thenwhich denied on 1987. Catholic

contest theappealed to this Catholic not 35-court. Charities does
Sowerby, the 50-bedbed CON awarded to but does contest CON

toawarded Courville.
First, thepresents questions. was board’s decisionThis case three

a unreasonable andto award CON for 50 beds to Courville
arbitrary uponbecause it was based considerations that were

Second,largely proper review? did theimmaterial to a CON
beds, despite fact thatboard’s decision to award CON’s for 85 the

beds,predeterminedthe need violate N.H. Admin.was for 82



825

Hampshire Department and906.01, of HealthRules, a NewHe-Hea
regulation shall notthat the boardthat statesHuman Services

Third,approve thewasneeded?beds than area for moreCON
thenot informthe board didbecausedecisionunreasonableboard’s

duringprocessbeginning applicationapplicants theorof theat the
XII(a)period,statutorily prescribed 151-C:8,RSAamendment

awarding1987),(Supp. thanto moreit CON’swould considerthat
applicant?one

appeals, westandard of in administrativeour reviewUnder
find the board’sof unless weaffirm decision the boardwill the

compliancearbitrary capricious innotor or madetodecision be
1987),(Supp.applicable 151-C:10,III 541:13.law. RSAwith

proof seekingupon party tothe“[T]he of shall beburden
any [board] to show thatorder or decision of theset aside

clearly unlawful, allor andis unreasonablethe same
properlyfindings upon questions[board] all of factof the

primabe lawful anddeemed to facieshall bebefore it
appealedreasonable; fromthe order or shalland decision

except law,or unlessvacated for errors ofnot be asideset
by preponderancesatisfied, of theathe is clearcourt

unjustit, isthat order orbefore suchevidence
unreasonable.”

Associates, 21,127541:13; appeal Lemire-Courville N.H.seeRSA of
(1985).1328,23, 1330499 A.2d
argues, first, tothat the board’s decisionCatholic Charities

SowerbytoCourville CONa CON to and a 35-bedaward 50-bed
arbitrary made the awardbecause the boardwas and unreasonable

significanceare of minor to a CONon the basis of criteria that
agree.review. We

1987) general(Supp.151-C:9,RSA II articulates the standard
employ considering competingthe whenthat board should

1987)applications (Supp.151-C:9,II states thatfor a CON. RSA
competing applicants relationship“[t]he board in toshall consider

applicantbeother. shall based on the whoeach The decision
superiority quality,effectiveness,in cost anddemonstrates

affordability specificationsand meet thewho will best and criteria
(Supp. 1987)in the 151-C:7 theoutlined standard.” RSA identifies

standard,”inoutlined the minimal“criteria the which are
requirements applicantthat an must meet in beorder to awarded

applicant (1)The anda CON. must demonstrate: the immediate
feasibilitylong-range project; (2) availabilityproposedof the ofthe

projectcompletehumanfinancial and resources to the and to
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upon completion; (3) accessibilitydeliver services its the of the
proposed medically persons, includingservices to underserviced the
handicapped indigent; (4) proposedand and that the services will

high-quality (Supp. 1987).feature 151-C:7,1-IVmedical care. RSA
proposalsThe board’s staff evaluated the six submitted for the

Region proposal by9 andCON concluded that the submitted
nursingCatholic Charities best met the need for home services in

region. board, however,the The did not base its evaluation on the
(Supp. 1987)standard 151-C:9,and criteria contained in RSA II

(Supp. 1987), heavily151-C:7,and RSA I-IV but instead relied on
interpretations Departmenterroneous of two State of Health and

regulations correctly interpreted,that,Human Services even when
only marginally importantare ato CON review.

regulations, 903.01(e), requiresOne of those He-Hea a CON
applicant proposed project integratedto demonstrate itsthat can be

existing systeminto the health care of the area in which the new
facility upon regulationwill be located. The board relied this in
concluding proximity proposed facilitythat the of Courville’s to an
existing proposal.retirement home favored the Courville The board

upon 903.01(e) regulationerred in its reliance He-Hea because that
only relationship qualitybears a limited to the or cost effectiveness

nursing Further,of home care. it is irrelevant in this case since
planned operate facilityCatholic Charities to its in the same West

Swanzey neighborhood planned operatein which Courville to its
facility.

903.01(d), requiresThe board also misconstrued He-Hea which
applicanta CON to demonstrate that resources are available to

provide percentagea reasonable of its total services to Medicaid
patients. analyzing projected byInstead of the Medicaid rates

proposal’sinCatholic Charities the context of the overall cost
statutory require,effectiveness,as the standards the board focused

upon slight projecteddifferencethe in Medicaid rates that existed
proposals,between the Catholic Charities and Courville and used

slight favoringthat difference as a basis for the decision Courville.
doing, paidIn so the scantboard attention to the substantial

advantage enjoyed by chargedCatholic Charities in rates to self-
paying patients.

misapplied languageFurthermore, the board the of RSA
(Supp. 1987),151-C:1,III “[t]hewhich states that State has an

promoting stimulating competitioninterest in and in the health
marketplace managingcare as a means of the in healthincreases

promotedcare costs.” The board could have best and stimulated
competition by analyzing proposalscost effective in this instance
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statutory used, byaccording andto the criteria that its staff
awarding applicant proposal thea CON to the whose best satisfied

requirements chapterquality of RSAof care and cost effectiveness
1987). Competition not(Supp. and cost effectiveness do151-C

CON’s; they require onlyrequire multiple a CONthe award of
and criteria containedreview that remains faithful to the standard
151-C:7,151-C:9, 1987) (Supp.II I-IV(Supp.in RSA and RSA

1987), respectively.
argues award ofthat the board’s CON’sCatholic Charities also

Sowerby compliancein withto Courville and was “not made
law,” 151-C:10,applicable (Supp. 1987),III because itRSA

in Weexceeded the bed need violation of He-Hea 906.01.unmet
grantagree. Although permits to a CONHe-Hea 906.01 the board

region,”in inapplicantsor one or more locations the“to one more
specifies approved shall notit that total number of beds“[t]he

unequivocally commandsexceed the unmet need.” He-Hea 906.01
need,predetermineda bedthe board to limit CON award to the

which, case, qualification appearsin this is 82. No of that command
900, regulatoryanywhere chapterin RSA 151-C or in He-Hea the

chapter long-term We holdthat addresses health care facilities.
board, then, unlawfully awardingin CON’s forthat the acted 85

beds.
inCourville that the limitation contained He-counters bed-need

purposesHea 906.01 must be construed consistent with the of the
law, 13,which, 1(e) (Supp.provision 1987),a ofCON RSA 151-C:

percentless thanstates that “increases of 9 beds or fewer or 10
facilitycomplement” particular subjectin are notof the bed a to

view, concluded,properlyCON reviews. In the inCourville’s board
legitimate discretion, 13, 1(e)a RSAexercise of its that 151-C:

(Supp. 1987) permits bedsan award of for 3 over the 82-CON’s
bed need.

replies exemptionCatholic fromCharities that the CON review
in 151-C:13,1(e) (Supp. 1987)contained RSA for increases of “9 beds

complement,percentor fewer or less than 10 of the bed whichever
less,” disregardpermitis does not the board the limitto bed

byimposed agree.He-Hea We906.01.
151-C:13, I(a)-(e) (Supp. 1987), “leeway”RSA the so-called

provisions, private physicians’exclude from CON review and
offices; dispensariesdentists’ and first-aid instations located
establishments, theybusiness employeeswhere serve on an

outpatient only; byoperatedbasis andinfirmaries owned educa-
institutions; patients rely solelytional institutions whose on

by means;prayer spiritualtreatment or other and the increase or



828

conversion, facility,inpatient of 9 or fewer beds or lesswithin an
complement,percentthan of the bed whichever is less.10

legislature’s enactingIn ascertain the intent inorder to
1987),151-C:13,1(e) (Supp. provisionwe that in theRSA must read

meaningpart.which it is a of acontext of the statute of “[T]he
byits notstatute is determined from construction as a whole and

phrases.”isolated words and In re John Kevinthe construction of
B., 286, 288, 281, King(1987) (quoting525 A.2d v.129 N.H. 283

279, 284, 1369,Lyme, (1985));Town 126 N.H. 490 A.2d 1372of
YDC, 53, 55, 592,Sup’t 126 N.H.Theresa v. 489 A.2d 593S. of

together,of a(1985). All of the sections statute must be construed
204,202,Croydon,Ass’n v. TownBlue Mountain Forest 119 N.H.of

55, isolation,”(1979), separatelyand “not in400 A.2d 57 viewed
356, 358,Keene, 60, (1962).104 N.H.Arsenault v. A.2d 62187

151-C:13,Reading 1(e) (Supp. 1987)RSA in the context
chapterof RSA 151-C leads to the conclusion that the aim of section
exempt(e) is to from CON review an increase or conversion of a

facility alreadyfew beds in a residential that has either received
larger operation subjecta CON for its or that is too small to be

151-C:13,requirement. Reading 1(e) (Supp. 1987)to the CON RSA
purpose thein context also leads to the conclusion that the of statute

disregard He­is not to enable the board to the clear command of
discrepanciesinHea 906.01 order to reconcile between the numbers

respective proposals competingof beds contained in the of
then,“leeway” (a)-(e) provide,applicants. The which sections is

providers, the 151-­intended to benefit health care not board. RSA
C:13, here,1987) inapposite1(e) (Supp. therefore and the boardis

awardingin in thecommitted a reversible error CON’s excess of
151-C:10,predetermined Region (Supp.IIIbed need in 9. See RSA

1987).
finally arguesCatholic Charities wasthat the board’s decision

because, ignoring plainlyas well as unlawfulunreasonable in the
906.01, damagedlimitation of He-Heaworded bed need the board

otherthevis-a-visCatholic Charitiescompetitive positionthe of
applicants way could foreseenin a that Catholic Charities not have

during 45-day periodand the amendmentcould not have rectified
by 151-C:8, XII(a) (Supp. 1987). agree.allowed RSA We

Believing uponthat the board’s decision would be based
law,applicable including 906.01,He-Hea Catholic Charities

submitted, 1986,in proposalDecember a to construct an 82-bed
May 8, 1987,facility. Not until when the board’s staff filed its

recommendations,summary and did Catholic Charities have reason
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satisfy themight toaward two CON’sboardthat theto believe
longertime, noBy Charities couldCatholicRegion thatneeds of 9.

potentialcompete for one of twoin toproposalits orderamend
period hadstatutorily prescribed amendmenttheCON’s because
applicants1987) specifies151-C:8, (Supp. thatXII(a)passed. RSA

only during 45-day perioda thatmay amendmentssubmit
itapplicants thatthe board notifiesdate thaton thecommences

therefore,board,reviewing proposals. actedThebegintois about
prior tofailing eitherinform Charitiesunreasonably in to Catholic

during moreperiod thator the amendmentapplication deadlinethe
result,might Catholic Charitiesbe awarded. As aone CONthan

period,unaware, during thatapplication and amendmentthewas
byapplicationpro-competitive nature of itsenhance theit could

amending concludeapplication seek fewer beds. We thusthat to
proof undermore than met its burden ofCatholic Charities hasthat

granttoit the board’s decisionhas shown thatRSA 541:13 because
beds, andCON’s, 85 was both unlawfulfor a total oftwo

unreasonable.
dispute is aappropriatethe resolution to thisWe conclude that

givenrehearing opportunity toin which Catholic Charities is an
beds, byproposal for to be thean 47 consideredpresent amended

proposal.competitionin with an amended 47-bed Courvilleboard

rehearingreject that such wouldWe Courville’s contention a
May 15,unjust 1987because Courville offered at thebe to Courville

hearing proposal accepttopublic from 50 to beds orto reduce its 47
duringCON, proposeda conditional while Catholic Charities never

application process proposalreduce its to beds. Courville’sthe to 47
ignores compellingfact Catholic Charities had noview the that

application process proposalduring to reduce its becausethereason
grantunderstandably singleaassumed that the board wouldit

Although Catholic Charities thatfor 82 beds. knew He-HeaCON
grant applicantsa “to onepermits the board to CON or more906.01

locations,” way knowingCatholic Charities had no ofin or moreone
sufficiently promoting competitioninwas interestedthe boardthat

awardingamong providers strongly tocare to favor CON’shealth
exceedingdoingif theapplicantthan even so necessitatedmore one

information, theIn ofpredetermined bed need. the absence such
single proposalby to a thatCatholic Charities submitdecisions

9,Region refrainin and to fromentire bed needaddressed the
submitting reduced number ofproposal for a bedsan amended

entirely Byamending understandable.during period, is thethe
mightbelieve that the boardreason toCatholic Charities hadtime

CON, amending applicationforthe time itsgrant onemore than
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hence, anyexpired;had mightoffer that Catholic Charities have
made, 45-day period,after proposalthe amendment to amend its

regarded bycould not have thebeen board aas valid amendment
151-C:8,under XII(a) (Supp. 1987).RSA alsoCourville’s view

ignores the fact that its own offer to reduce the number bedsof
47,applicationin its from which50 to was also themade after

expiration period,of the aamendment was not valid amendment
151-C:8,under XII(a) (Supp. 1987).RSA

applicationBecause the processthe board conducted CON in an
manner,unlawful and andunreasonable because both Catholic

expressedCharities and a to proposalsCourville have desire submit
up” Sowerby’sfor facility,47 beds in order to “match with 35-bed

rehearingthe inboard should hold a order to evaluate the relative
merits of the revised Catholic Charities and Courville proposals.

rehearing parties presentThe afford a lawfullywill both chance to
theproposals, knowledgeamended secure in that the willboard

complement Sowerby’saward a toone of them 47-bed CON 35-bed
CON.

We thatconclude the decision of the health services
planning and review board awardto two CON’s for a total 85of
nursing Regioninhome beds was both9 unlawful and unreason­
able, 151-C:10, 1987),III (Supp.RSA 541:13. We therefore reverse
and rehearingremand the boardto for a to consider the 47-bed
proposals of Catholic andCharities Courville.

Reversed and remanded.

All concurred.


