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particular exigenciesburden to show that take the case out of the
ordinary, thereby relieving taxpayerthe of the burden to show
otherwise.

practical question unlikelyOne remains. It concerns the event of
bytaxpayer nonpayment municipalitywho, taxes,a of forces the

unwilling partnerto become his orreluctant fractional in
sayownership. municipalitySuffice it to that in such cases the will

rights any mayhave the same as other incotenant that it follow
statutory procedure partition bringthe for and aabout sale of the

premises aat auction in more realistic market than exists at
present only perhapsin town officeswhere town officials and a few

This, applicationothers attend tax sales. literal of the statute will
designedalso serve to blunt executive or administrative zeal to

prevent taxpayer returning premises privatethe from the to
ownership subjectwhere it would be theto forces of the market-

Collecting Hampshireplace. Howes,See W. Tax in New 186-87
(1941).

emphasize closingWe in that our decision here is based on our
interpretation existing legislation prior Anyof and case law.

legislative prerogative.further comment in is athis area matter of
proceedingsWe andreverse remand to the trial court for further

opinion.consistent with this

Reversed and remanded.
All concurred.

AppealsU.S. Court of For the First Circuit
No. 87-353

Kathy Keeton

v.

Magazine,Hustler Inc.
Larry Flyntand C.

September 23, 1988
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Sheehan, P.A., (PeterPhinney, S.Bass & Green of Manchester
brief), Hendler,Greenspoonthe &Cowan on and Grutman Miller

brief,York, &(Jeffreyof New New York H. Daichman a. on the
orally), plaintiff.and Mr. Daichman for the

Nourie, A.Wiggin (Gregory& Holmes on theof Manchester
a,ndbrief), BeverlyP.C., Hills,Cooper, Epstein ofand Hurewitz

(David brief,on andCalifornia O. Carson the Alan L. Isaacman
orally), thefor defendants.

brief)Reno, (William ChapmanOrr on& of Concord L. the and
Plimpton, York, (JohnDebevoise & &of New New York G. Koeltl

brief), Magazine America,a. on the for The of as amicusPublishers
curiae.

AppealsJohnson, J. FirstThe United States Court of for the
C.J.) following questions(Campbell,Circuit has us thecertified to

arisingof law aout of multistate libel action:
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Hampshire single“1. New follow anDoes interstate
publication rule in libel cases?

Hampshire permit plaintiffso,2. If Newdoes a to recover
jurisdictionsfor indistribution of a libel whose own

recovery,statutes of limitations would bar where neither
party onlyHampshire resident,is Newa where the factual

Hampshirewithconnection New is the distribution there
percent material,of one or theless of the total circulation of

expiredand the relevant of haswhere statute limitations
every jurisdiction Hampshire?”in but New

Hampshirebelow,For the stated we answer Newreasons that
single bypublicationfollows the rule as theformulated Restate-

(Second) that, described,ment of Torts and in the circumstances
apply plaintiff’swe would our own statute of thelimitations to

entire under rule.libel action that
underlying represented by parties,case,The facts of the as the

briefly Kathyplaintiff,1980, Keeton,are Inthese. October the
brought against defendants,an action for libel the Hustler
Magazine, Larrypublisher Flynt,Inc., and its C. in the United

Hampshire.States Court for the ofDistrict District New The action
allegedly appearingwas based on material inlibelous five issues

Magazine published September Julyof Hustler between 1975 and
originally brought April1976. Keeton had inactions in Ohio 1977

privacy May publication.for libel and invasion of based on the 1976
MayHowever, Ohiotrialthe court dismissed the inlibel action 1978

finding by one-yearthat was barredit Ohio’s statute of limitations.
September County, Appeals1980,In Ohio,the Franklin ofCourt

affirmed the trial court’s decision to dismiss Keeton’s invasion of
privacy grounds By date,claim on limitations as well. this the

every jurisdiction except Hampshirestatute of inlimitations New
(where period years)the limitations was then six barred Keeton’s

Hampshirelibel action. NewShe instituted her suit within the
month.

Flyntresponse, pre-trialIn Hustler and filed motions to dismiss
Hampshire grounds* the New action on that included lack of

personal jurisdiction, improper venue, and the statute of limita­
jurisdictionpersonaltions. These motions inresulted a dismissal on

grounds, Supreme eventuallywhich the United States Court
Magazine, (1984).Inc.,v.reversed. Keeton Hustler 465 U.S. 770 On

remand, the district court thedenied defendants’ renewed motions
grounds,to dismiss on venue and limitations and the First Circuit

grant Followingrefused ato writ of mandamus on- athese issues.
jurytrial, dollars,1986 in which the awarded Keeton two million
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groundsagain appealed tolimitationson venue andthe defendants
agreedCircuit, the claims.then to considerwhichthe First

Magazine,publisherKeeton, of Penthouseformer associatethe
action, Yorkis, a New resident.relevant to thisand was at all times

Flynt at time of theOhio residents theand Hustler were
publications, mid-1978.residents sincebut have been California

through present, Hustler has doneFrom time of the libels thethe
distributingHampshire, 10,000 andin betweenbusiness New

percentcopies magazine (or of total15,000 one itsof its about
throughoutcirculation) The First Circuiteach month.the State
that, libel action underin the context of a multi-statedetermined

everysingle publication butbe in Staterule that would barredthe
legalcomplexpresentedHampshire,New these circumstances

implications.questions potential Because thatconstitutionalwith
yetHampshire certainhad not addressedfound that NewCourt

questions suit,novel thisof relevant to this difficult andState law
certification followed.

publicationSingleI. rule
Hampshire follow thefirst whether New shouldWe consider

adopturgessingle publication us to thein libel Keetonrule cases.
plaintiffs,citing defendants,rule, and thebenefits it affordsthe

argue contrary,systemjudicial thenot toalike. The defendants do
part II,contend, in that we shouldfor reasons addressedbut rather

apply Hampshire to Keeton’ssuitstatute of limitationsnot the New
damagesfor under the rule.nationwide

publicationmultiplelaw, rule accorded thetheAt common
deliveryplaintiff separate ofa of action for each sale or acause

offending Applewhite Memphise.g.,copy publication. See, v.of the
Gregoire1973);University, (Tenn.190, v.495 193 G.State S.W.2d

(1948);45,Sons, 119, 122-23, 81 N.E.2d 47P. Putnam’s 298 N.Y.
(5thKeeton, 113,§on at ed.W. Prosser and Keeton Torts 800

subject manypotentially1984). rule, wasa defendant toUnder this
single magazine;of a of orsuits based on distribution edition a book

bring manyrequired plaintiffthe suits in orderthe rule likewise to
damages (Second) of Tortsto in full. See Restatementrecover

(1977).d,§ c the advent of577A comments and at 209-10 With
modern-day publication, increasinglymass this rule became

systemparties judicial Seeburdensome to the and to the itself.both
Church, Ass’n, 152,Etc. Med. 264 N.W.2d 155v. Minnesota State

Applewhite, supra potential(Minn. 1978); at 194. The number and
geographic possibilitydispersion coupledsuits,libel with the thatof
they might longupon period time,a ofbe based distribution over
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particularly forwas burdensome defendants. See Restatement
b,(Second) of Torts response,577A comment at In209. the§

majority adopted singleof courts have publicationthe so-called
supra.W. Keetonrule.

(Second) singleThe Restatement of publicationTorts states the
rule as follows:

“(3) Any a newspaperone edition of book or ... or similar
aggregate single publication.communication is a

(4) any single publication,As to
■only(a) damages maintained;one action for can be

(b) damages jurisdictionsall insuffered all can be recovered
action;in the one and

(c) judgmenta againstfor or plaintiffthe upon the
any damagesmerits of action anyfor bars action for damages
the parties jurisdictions.”between same in all

(Second)Restatement Singleof Torts 577A. The Uniform§
1952, (1980),Publication Act of 14 U.L.A. 353 also embodies this

rule, byadoptedand has been seven States. Ariz. Rev. Stat. Ann.
(1982);12-651 Cal. Civ. (Deering 1984);Code 3425.1 to§ 3425.5§§

(1979); 126,Code 6-702 to 6-705 III. Ann. paras..Idaho Stat. ch.§§
(Smith-Hurd11 1987);to 15 N.M. Stat. Ann. 41-7-1 to 41-7-5§§

(1986); (Supp. 1987);N.D. Cent. Code 14-02-10 42 Pa. Cons.§
(PurdonStat. Ann. 1982).8341 A number of other haveStates§

by enactingadopted throughthe rule their judicialown statutes or
See, e.g.,decision. (1987);Fla. Stat. 770.06 Neb. Rev. Stat.§ §

Church, Etc.,(1983); supra; Applewhite20-209 supra; Gregoire
supra.

Operation single publication perhaps explainedof the rule is best
in comment e to 577A of the Restatement:§

onlyplaintiff has one cause of action for the“[T]he
publication. maysingleIn damageshis action he recover

publication personsfor the to all whom the communication
may reach,has expectedreached or be to whether before

trial,or after until its hascirculation terminated or the
againststatute of limitations has run the cause of action.

thoughThis publicationis true even the has crossed state
read, everylines beenand has heard or seen in state and

countries;foreignin damagesalland insustained all
jurisdictions may be inrecovered the one action. The
purpose singleof the to inrule is include the suit all
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single aggregatedamages resulting anywhere from the
publication.”

e,(Second) Torts comment at 210-11.of 577ARestatement §
hold, addition,generally in that theadopting the ruleStates

purposes on thecause accrues for limitationsplaintiff’s of action
product for sale.the finishedpublisherdate that the releasesfirst

113,Keeton 800 and n.34.W. at§

wisdom, publishingrecognize lightin of moderntheWe
single publication rule as describedpractices, adoptingof the

rule, place onsuitsthe burden that libel wouldWithout theabove.
joinmight Wethe well be intolerable. thereforeparties and courts

ingreat majority rule” libelStates now followof [that] [the]“[t]he
Inc.,Magazine, n.8.Keeton 465 U.S. at 777v. Hustleractions.

limitationsII. Statute of

claimrun on Keeton’s libelBecause the statute of limitations has
questionevery Hampshire, the second certifiedin State but New

by applyingessentially preservewe would that claimasks whether
her entire action. We must therefore determineour own statute to

whether, HampshireNew choice of rules andconsistent with law
Constitution, may apply Hampshirewe the Newthe United States

recovery underof limitations to Keeton’s suit for nationwidestatute
rule,single publication partyneither is a Newthe where

Hampshire approximatelyand the defendants distributedresident
note, outset,percent Hampshire.of in New We theone the libel at

applyHampshirenotthat we have been asked whether New would
claim, weown law to thatits substantive libel Keeton’s and

therefore do not this We add that we cannot nowaddress issue.
applyof a case to which we our ownconceive would substantive

law, foreigna ofbut statute limitations.
Flynt argue that claimand Hustler we should bar Keeton’s

anyentirely by refusing apply our own of toto statute limitations
statute, they say,part apply Hampshiresuit. the Newof her To

dismissingwould ill serve our interests in andstale claims
discouraging shoppingforum and would violate the faith andfull

requirementsprocesscredit and due of the StatesUnited
They urge applyConstitution. us to instead the limitationsstatute of

plaintiff’s domicile)of New (theeither York or of or CaliforniaOhio
(the previous present domiciles),defendants’ and because each of

greaterStates has as thanthese contacts with the claim a whole
should,Hampshire. alternative, arguetheyNew In thedoes that we

may, apply only portionour own statute Keeton’sand to that of
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damages Hampshire.to inattributable distribution of the libel New
argueThe defendants also that Ohio’searlier dismissal of Keeton’s

merits,thesuit was a decision on which bars her further action
argumentnote, however,in another court. We that we take tothis

judicata questionpresent a res for federalthe court.
argues applica-Keeton that there is no constitutional barrier to

oftion our statute to her entire suit and that this result is consistent
theyHampshirewith New choice and theof law rules interests are

applicationMoreover, contends,meant to serve. she the of New
Hampshire’s single publicationis essential ifstatute the rule is
effectively plaintiffscourts, defendants,to free and from unneces-
sarily lengthy complex litigation.and

Neither our own choice of law rules nor the full faith and
process requirementsandcredit due that the United States

Supreme typically require applyCourt has enunciated us to a
statute of other than Bothlimitations our own. State and federal

requirements traditionally apply onlyof lawchoice to the forum’s
among Hague,choice substantive rules. See Allstate Ins. Co.v. 449

(1981);302, Gordon, 356,U.S. 312-13 Gordonv. 118 N.H. A.2d387
(1978). HampshireStates,Like a of339 number other New treats

procedural. 360,statutes of as atlimitations Id. 387 A.2d at 342.
Although traditionally procedural,these statutes are considered

applyhowever, a number of courts now lawsubstantive choice of
principles foreign periodswhere andforum limitations andconflict
foreign apply. legalsubstantive law would These courts and some

argue justification applyingthecommentators that usual for forum
procedures inapplicable proceduralis to such statutes. Unlike most

they foreignpoint relativelyrules, out, statutes limitationsof are
easy apply. e.g.,See,for courts both to discover and v.to Heavner
Uniroyal, (1973);Inc., 130, 136, 412,63 N.J. 305 A.2d 415 R. Wein-

Commentary (1971).traub, on the LawsConflict of 50 As a
application law,further reason to abandon automatic of forum

questionable rationality applyingcommentators note the of theboth
longerforum’s statute of limitations theand substantive law of a

foreign e.g.,See, Heavner,State that would itself bar the action.
supra 136-38, 415-17; Leflar,at A.2d at R.305 American

1977);(3d127,§ Martin,Conflicts Law at 252-56 ed.
Law,Constitutional Limitations on Choice 61 Cornell L. Rev.of

(1976);185, Comment,221 The Statute theLimitations andof
(1919).Laws, 492, Thus,Yale L.28 J. 496-97 it isConflict of

suggestedsometimes that the statute of limitations beshould
dispositivetreated as a substantive rule because it is of the action.
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previously traditionalourconsidered whethernotThis court has
just contexts,approach, indesirable otherandwhich we deem

equally libel suitof a multi-statein the contextsowould be
by single publicationgoverned court’sBoth the circuitrule.the

Supreme earlierCourt’sStatesand the Unitedcertification
suggestpersonal jurisdiction that thefurtherin this casedecision

ongoingcoupledsingle publication rule, with theof thenature
among legal statutes ofto whetherand scholars ascourtsdebate

procedural,properly raisesascharacterizedlimitations are
far-reachinggivenpotential effects oftheconstitutional concerns

applying to Keeton’sclaim.our statute
questionconstitutionality openAlthough at theremained an

Supremeargued, Court’swas the United Statestime this case
(1988),Wortman,in Sun Oil Co.v. 108 S. Ct. 2117recent decision

disposedappears The Wortman Courtof this issue.to have
Supremeconstitutionality Court’sof the Kansastheconsidered

proceduralwasthe Kansas statute of limitationsdetermination that
consequent application toof that statutethe court’sand State

part action, thatin as of a class butclaims that were tried Kansas
parties,foreign foreignStates, and were deemedin involvedarose

enactinggoverned by foreign which thesubstantive law toto be
Althoughperiod.applied limitations thehave a shorterState would

specifically expressSupreme refused to anCourtUnited States
opinion action,the court’s it determinedto the wisdom of Kansasas

procedural, andof limitations asthe decision to treat statutesthat
apply statute, did not violate the full faithto the Kansastherefore

process requirements of the Statesor due Unitedand credit
mayappears weWortman thus to hold thatConstitution. Because

constitutionally procedural rulethe of limitations as atreat statute
onlypurposes, whether it isfor of we consider belowchoice law

procedural, givenprudent our of as theto treat statute limitations
peculiarities of Keeton’s suit.

Hampshire Law RulesA. New Choice of
Hampshire inis the forum for a suit which one orWhen New

potentialinterest,have anmore other States also we treat conflicts
of law follows: we first whether a relevant law isas decide

procedural; substantive,or if it is we determinesubstantive
actuallywhether ofit conflicts with the laws another interested

procedural, generally apply Gordon,State; if is we own law.it our
exceptions,360,118 N.H. at A.2d at 342. With two our courts387

apply Hampshire whentherefore New statutes of limitations even
statutory periodour differs from that of another interested State



14

apply. traditionallywhose substantive law we have chosen to We
apply foreign onlyofstatutes limitations in such cases when such

“extinguish right, partstatutes either a .or . . are an inherent of
statutory creating right. supra (citationsa scheme a .. .” Gordon

omitted).
among by applying balancingWe choose substantive laws a test

composed choice-influencing “(1)of five considerations: the
predictability (2)results;of the maintenance of reasonable

good relationships amongorderliness and the in theStates federal
system; (3) judicialsimplification (4)task;of the advancement of

governmental (5)forum;the interest of the and the court’s
preference regardsfor itwhat as the sounder rule of law.”
LaBounty Co., 738, 741,v. American Insurance 122 N.H. 451 A.2d

(1982);161, Clark, 351, 353-55,163 see Clark v. 107 N.H. 222 A.2d
(1966).205, 208-09

Hampshire recognizesStates,Like most New the elimina­
principal purposeoftion stale or fraudulent claims as the of

LaFrance, 300, 303,statutes of Lakeman v.limitations. 102 N.H.
(1959). dilatory plaintiff123, statutes,156 A.2d 126 suchAbsent a

might timelyburden a defendant with suits of which he notwas
Dupuis Properties,informed, Inc., 625,v. 629,Smith 114 N.H. 325

(1974), clog interfering781, dockets,A.2d 783 and court with the
“orderly justice,” Investments,administration of v.Inc. TownWolf

(1987)(quotingBrookfield, 303, 305, 861,129 N.H. 529 A.2d 862of
(1967)).Dover, 501, 503, 96,Torr v. 107 N.H. 226 A.2d 98 Statutes

of limitations reflect the fact that it becomes more difficult and
time-consuming against tryboth to defend and to claims as

disappears passageevidence and memories fade with the of time.
legislature’srepresent attemptSuch statutes thus the to achieve a

among protectingbalance State interests in both forum courts and
generally against insuringdefendants stale and inclaims a

period during plaintiffs may recoveryreasonable which seek on
otherwise ofsound causes action.

agree given purposes,that,We these statutes of limitations do
proceduraldiffer from believe, however,other rules. We further

purposesthat the varied that ofstatutes limitations are meant to
justify application law,serve the of forum and thus the essential

proceduralof rules,treatment instances,such statutes as in most
principles applicationwhether or not our choice of law advise of

HampshireNew substantive law.
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decide whenis, course, best able toforum that isIt theof
onlythey dockets, theandwill itsthat burdenare so staleclaims

insuringsignificant are notin that its docketsinteresthas aforum
by addition, an interestIn forum hasthesuch claims.burdened

plaintiff’sprotection and thefrom stale claimsin the defendant’s
anyrecovery.pursuit that, in eitherin case whichof We believe

Hampshireparty arose inor cause of actionresident theis a New
applying ourinState, of forum intereststhe sum our abovethis

simplificationstatute, ofin with the benefitown combination
tipby regular application rule, choiceour will theof ownafforded

application limitationsof our ownin favor of theof law balance
mayperiod cases,Thus, in our courtsto tried here. suchcases

appealHampshireapplytypically withoutstatutethe relevant New
choice-influencing considerations.to our

injuriesHampshirebrought forin New to recoversuitKeeton
publicationsresulting of libelousfrom the defendants’ distribution

Hampshire suit,ofAt time herin well as elsewhere. theNew as
properHampshire legislature thehad determined thatthe New

among defendants,forum,of andrelevant interests thebalance
six-yearplaintiffs supported libel,for andstatute of limitationsa

appointed period.properly brought libel within thesuit forKeeton
(nor since)legislature the of suit has ithad not at time Keeton’sThe

foreignborrowing requiring applicationthe ofa statuteenacted
any Thus,under unlikestatutes of limitations circumstances.

indicatinglegislatures many States, it taken no actionin other had
seeingany part Hampshire inan on the of Newabsence of interest

categoriesapplied of suit.its of limitations to certainown statute
foreign expressFurthermore, kind ofstatutes do not therelevant

traditionally recognizedstrong policylocal that we haveconcerns
applywarranting exception we ownas to the rule that will ouran

(thein and twostatute. The of limitations Ohio Californiastatutes
extinguishmight protect domiciliaries) notthat wish to doStates

right part [some]the to for and not “an inherent ofsue libel are
statutory creating right.” 360,Gordon,[that] 118 N.H. atscheme

Prog. Supp.(Deering342; §387 A.2d at see Cal. Civ. Code 340
Supp.1988); (Anderson 1987).§Ann.Ohio Rev. Code 2305.11 The

plaintiff’sYork,same is true New the domicile. N.Y. Civ. Prac.of
1972).(Consol.§L. R.& 215

peculiarMoreover, indication,is on facts ofthere no based the
foreign outweighbarringcase,this that interests in Keeton’sclaim

allowing regardin firstforum In we note thatinterests it. this
foreign longerapplication ofStates have no reason to fear that our

Flyntdisadvantagewill, fact,instatute the defendants. Because
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Hampshire, significantdistributed,and Hustler in New numbers
publications gave injuriesof the libelous that rise to the for which

they ample anticipate mightsues,Keeton had reason to that Keeton
bring against applysuit them here to which we would own law.our

Flynt allegeMoreover, and do evenHustler not loss of evidence or
disadvantage resulting timingother from the of Keeton’s suit.

comparing entertainingIn our own interest in Keeton’s claims
foreign barring claims,to ininterests wethose first note that

period longerwhere, here,as the forum’s limitations is than that
any being considered,of State lawwhose is the inforum’s interest

protecting strong mightits dockets is so asnot otherwise be the
application foreigncase. This is anbecause of law would not burden

preferences expressed foreignHowever,forum dockets. similar in
entirely competingstatutes are irrelevant to the consideration of

expressing preferencesinterests since the State those is thenot
forum.

Although striking appropriateour inown interest an balance
promoting protection legitimatebetween for defendants and

recovery plaintiffs greatfor is less than it would be if defendants
plaintiff Hampshire residents,or were New it is nonetheless

above,substantial. As isnoted this because the defendants
significantdistributed, State,in this a ofnumber libelous

publications giving injuriesrise to the for which Keeton sues. The
invariablyinterest wethat have in fair treatment of those who are

onlyindefendants cases tried here is increased when the issues to
litigated pursuedbe involve activities those defendants here.

Similarly, general providing plaintiffsour ininterest sufficient
bring injuriestime to suit is enhanced when the for which suit is

brought were inincurred this State.
foreignlimitations,Like our own statute of relevant statutes

obviously express foreign appropriatewhat States take be anto
among regarding courts,balance defendants,their interests and

plaintiffs. nearly impossibleHowever, it bewould for us to discern
weightthe such States tointend accord these varied Weinterests.

example,certain,cannot be for whether a States’ shorter statute
expresses great protectof forlimitations libel a toconcern dockets

(which forum)is irrelevant the anwhere State is not the or
protect longenhanced concern to defendants from stale claims. So

amongouras own interests relevant to the ofchoice statutes
significant, simplifyingarelimitations our additional interest in the

judicial applyfunction counsels that we ofour own statute
highlylimitations rather than embark on the task ofuncertain



17

discerning weight foreign legislatureprecisely toa intendedwhat
varied interests that statutes of limitations address.accord the

analysisagree single publication complicatesWe that the rule the
by allowing anyplaintiff in State where shehere the to recover
injured injuries However, wewas for sustained nationwide. must

peculiaritynot allow this to blind us to the fact that Keeton was
injured Hampshire by 10,000 15,000in New the distribution of to
copies publication.of had never beena libelous The fact that she

Hampshire priorin New to trial does not mean that she suffered
injury sufficientlyIndeed,no here. the trial court found her to be

figure”“public purposeswell known to be considered a for of her
ambiguity inquirylibel suit. Given both these facts and the of the

necessary degreeto determine to what a State statute of limitations
implicates apparentaddresses,each of the interests it it is not to

why prevented recovery anywhereus Keeton beshould from
arguably greater injury,because three States in which she received

parties,or which have some theadditional connection with have
adopt periods.chosen to shorter limitations

light discussion, here,In of the inabove we believe that as most
by treatingcases, all relevant interests are best served our statute

essentially procedural applyingof limitations as an rule and it to
However,Keeton’s action without further discussion. ifeven we

lightwere rule,to treat the statute of limitations as a substantive in
reaching consequences applyingof the far of our own statute to

choice-influencingclaim,Keeton’sentire our considerations would
only provide support Hampshireadditional for the choice of New

clearly amonglaw. is a conflict the laws ofThere interested States.
publication, HampshireAt the time of the New statute of

years, statutory periodslimitations for libel was six while the in
(the foreignYork, Ohio,New and California States most interested

litigation) year. proceed analyzein this were one We therefore to
light choice-influencingthe instatute of our five considerations.

Predictability1. resultsof
Predictability choice-influencingresults,of the first of our

usually implicated only involvingcriteria, is in suits contractual or
similar Clark,consensual 354,transactions. 107 N.H. at 222 A.2d

emphasizes importance applying parties’at 208. It the of to the
bargain dealings they agreed relyor other the law on which to at

agreementwas, course,the outset. There of no such here.
Furthermore, while it is true that a libel defendant can consider

applicable potential makingthe law to suits before the decision to
publish, making legitimately relycannot, decision,he in this on the
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bring timelypotential plaintiff’s failure suit. Thatto action is
entirely beyondplaintiff’sin the hands and the defendant’s control.

predictability applyThe that results when courts the same law
brought discourage shoppingwherever suit is can also forum

among plaintiffs. However, we do not thatbelieve our decision to
apply Hampshirethe New statute of limitations in this case will
significantly encourage shoppingunwanted forum in later cases.

disagree applicationFirst, we with the Restatement authors that
any wayHampshire encouragesof inthe New statute what is

typically shopping. (Sec-understood as forum See Restatement
op op (1986 Supplement;ond) § Revisions,Conflict Laws 142

April 8). shopping12, 1988, at Forum in the refersclassic sense
plaintiff’s attempt applyto a to have a court the law that will win

attemptverdict,her the most favorable not to her to find a forum
whose statute of will allow it tolimitations entertain her otherwise

Dictionarylegitimate (5th 1979).suit. See Black’s Law 590 ed.
applyaddition,In our decisionto our own statute of limitations does

apply.not determine what substantive law we would Even the
possibility mightHampshire apply law,that New its own libel

comparatively plaintiffs, discouragewhich is unfavorable to would
many plaintiffs institutingmulti-state libel from suit here. Our first

provides strong preferconsideration thus no reason to another
statute of limitations to our own.

Relationships among2. the States
consideration,The second which counsels maintenance of

among requires onlyStates,reasonable orderliness the that “a court
applynot the law of a State which does not have a substantial

particular beingconnection with the total facts and the issue
litigated.” LaBounty, 742-43,122 atN.H. 451 A.2d at 164. Unlike

merely forum,cases in which the indefendants did business the
injury part,occurred,the for which Keeton sues at inleast in this

HampshireMoreover,State. indistribution New was far from
libel,At theinsubstantial. time of the the defendants sold between

copies Magazine Hampshire10,000 15,000and inof Hustler New
each month.

Hampshire, place injurycourse,New of was not the sole of the
recovery. implicitHowever,for which Keeton seeks it is in the

reasoning underlying single publicationthe rule that no one State
place injuryis the insole of a multi-state libel action. It is the

continuity surrounding productionof facts the and distribution of
many copies single publication justifies treatingof a that courts in
many separate injuriesforactions nationwide as one. While New
Hampshire greatest distribution,was not the State of it was
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necessary throughprove theconnected with the basic facts to libel
significant copies. keepingof a number of In with thedistribution

assumptions underlying single publication Hamp-rule,the New
litigated wasshire’s connection with the facts and issues to be

substantial.
Simplification3.

already simplificationWe have thatdiscussed the fact counsels
undertaking impossibleus to avoid the or ofdifficult task

discerning weights foreign legislaturesthe that have attributed to
underlying particularthe interests statutes of limitations. We

similarly might simplifyappeardetermine that while it to the
judicial process regularly applyto hold that we will the statute of

example, plaintiff’sof,limitations for the domicile to multi-state
just opposite. departactions,libel inthe result fact would be the To

by applying foreignfrom our traditional rule a statute of
simplificationlimitations, when concerns other than did not so

only complicate Hampshiredictate, would and confuse New
blindlyconflicts law for the future. We will not adhere ato

applicationtraditional rule whose would be unwise inor unfair a
particular departcase, but neither will we from a familiar and

goodrule,well-founded absent reason to do so.
4. Forum interests

purposes underlyingAs noted in our discussion of the statutes of
Hampshire’slimitations and New substantial connection with the
litigated, applyingfacts and issue to be our ininterest our own

generallystatute to cases stems from our concern to insure the
orderly protect respectiveadministration of our courts and to the

plaintiffs. inability reliablyinterests of defendants and Given our
weightsto discern the that other States accord their own interests

among maylimitations,relevant to the choice statutes of we
conflicting foreignis, essence,conclude that there in no interest

outweighsthat this substantial forum interest.
approach5. The sounder rule

applyinterests,In addition to forum our decision to the New
Hampshire primarilystatute to Keeton’sentire claim is based on
our view that this statute reflects the better rule of law.

Particularly lightin of State and federal constitutional interests
speech, protect byin free our concern is to libel defendants

adopting single publication ignoreNevertheless,the rule. we cannot
onlythat false value,statements of fact not lack constitutional Gertz

(1974), capableWelch,Inc.,v. 323,Robert 418 U.S. 340 but are of
inflicting injuries, singlesubstantial which warrant redress. The
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provide plaintiffspublication ofwith a modicumrule does
necessity manyprotection. to recover totalthe of suitsIt eliminates

recovery bysignificantlydamages. However, limitsit also
only past,plaintiffsrequiring futurefor but also forthat sue not

againstmay possibilitydamages. theof later suitremove theThis
republication. (Second) of TortsSee Restatementdefendant for

5,d,§ illustration at 210.comment577A
plaintiff’s on the first date ofentire action accruesBecause the

publication, that the statutethe likelihoodthe rule also increases
plaintiff’s claim. As the Court ofwill on theof limitations run

recognized,Appeals ofhas a short statutefor the Second Circuit
may unduly plaintiffs:prejudicelimitations

jurisdictions,York, the statutein most other“In New as
unusually fixTo asactions is short.of limitations for libel

legal publication that theeven the timethe date of
maypublicoffending placed createto thematter is on sale

post-unwary magazinestrap plaintiffs; are oftena for
theymonths after the actual datedated several weeks or

publicplaced Moreover, under theto the ....are on sale
publicationsingle publication rule, mass libelvictims of

given in which to recover for all harmare but one action
magazine,by newspaper,produced single oredition of aa

cause of action must bebook. The earlier that sole
greater post-judgmentcommenced, ofthe the likelihood

offending the victimmaterial for whichdistributions of the
any whatever.”reliefis denied

1963)Publishing Corp., (2d727,F.2d Cir.Zuck Interstate 317 731v.
Supp.(footnotes omitted). Garrison,v. 294 F. 825-­But see Novel

Zuck).(N.D. 1969) (questioningIll.33
may plaintiffs,potential prejudice to wethat resulttheGiven

unusually of limitations for libel isthat an short statuteconsider
single publicationapplies rule. Thethewhere a Stateundesirable

longerview,rule, This view is consistentin our is a statute.better
general preferenceHampshire’s for decisions on thewith New

longby comparativelymerits, ofour statutesdemonstrated
e.g., (Supp.many action, see, RSA 508:4for causes oflimitations

discovery1987), tort,in see Kirkrule for actionsand our liberal
(D.N.H. 1985);Supp.States, 1474, Brownv. 604 F. 1478-79United

Hosp.,Mary 743,739, A.2dN.H. 378v. HitchcockMemorial 117
LillyRaymond(1977); 164,Co.,1138, v. & 117 N.H.Eli1140-41

(1977).170,170-71, A.2d 173-74371
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legislature’s of a three-recognize recent enactmentthat theWe
suggestmight appear toyear for libel actionsstatute of limitations

apply to thissix-year should notwas outmoded andthat the statute
However,See, 355, atClark, at 222 A.2d 209.e.g., N.H.case. 107

foreignchange application of awe the warrantsdo not believe that
changedAlthough legislature the limitationshasstatute. the

conformitychange in withperiod, places Hampshirethe New
thehaving longest of for Whilethe statutes limitations libel.States

unusually long, legislature’s doessix-year the decisionstatute was
prefer foreign periodsuggest that itnot we should to a limitations

undulymay plaintiffs.that it burdenso short

contraryjuncture that, the defend­We also note at this to
goals singlesuggestion, it with thewould be inconsistent of theants’

publication to Newapplyrule to our own statute Keeton’s
recovery damages inHampshire injury If eachalone. for sustained

rule,single publicationdepends, on whether or notState under the
action, appears to beits of would bar the therestatute limitations

whyno each libel law not alsoreason State’s substantive should
However,injuries occurring in wouldapply to that State. this

formidable,present juries impossible,ifand with the notcourts
injuryapplying the law of each to the there sustained.task of State
courts,significantly plaintiffs, anda result would burdenSuch

formerlysingle whatpublicationThe treats weredefendants. rule
many injuries simplifyto andand as one in order suitsactions

rule,protect parties. adopting applyingand the will actIn we
consistently by choosing singlepurposeswith a ofthese statute

singleapplicable to a cause of action. take this tolimitations We
resolvingapproach lawbe the better to conflicts of in suits under

the rule.

onlynotWe conclude that the of ourtherefore combination
applica­simplificationinterests interest inforum and our counsel

cases,intion of our statute in this as but that a full-blownmost
analysis choice-influencingbased on wouldour five considerations
provide emphasizeample support forfurther this conclusion. We

analysisrequiring choice-influencinganticipatewe would notthat a
anyin in which State the of one ofcase this was either domicile

Moreover,parties placethe or the where the of actioncause arose.
regardingmake no with which our connection iswe decision cases

opportunityless substantial. Such cases must await our considerto
particularrelevant issues based on a set ofthe facts.
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reaching decision, not, course,In our we do of determine
substantially litigation.that other States are not interested in this

Certainly they justare, and for the reasons that the dissent cites.
However, the absence of clear reason to believe that a relevant
foreign expresses foreign barringstatute of limitations interests in

outweigh entertainingthe action that our own interests in it
application particularly lightlaw,counsels of our own in of the

simplification that this outcome affords. When viewed in combina­
understanding law,tion with our of the better rule of our reasons

applying onlycomplexfor our own instatute this case are
strengthened.

Remanded.

Souter, J., Thayer, J., joined, dissented;with whom the others
concurred.

dissenting: publishedSouter, J., Based on libels in issues of
magazine throughoutHustler and States,circulated the United a

plaintiff damagesNew York has obtained an ofaward in the
HampshireUnited States District Court for the District of New

against publishing corporation, principal placeboth a whose of
publicationbusiness was Ohio at the time of the and is now

magazine’s publisher,California, and the whose residence has
corporation. appealed.followed the The defendants have The

Appeals soughtStates CourtUnited of for the First Circuit has our
opinions properlyon whether the trial court understood New
Hampshire single publicationlibel law rule,to include a and

applyingwhether, effect,in the court was correct in New
Hampshire’s limitations,statute of which at the time of the
publications provided six-year periodin this case a limitation for
bringing by(amended 1981,libel actions. See RSA 508:4 Laws

provide three-year period514:1 to a for causes of action in
arising 2).date; id.,defamation after §its effective see

join majority holdingI with the to the extent of their that in a
proper Hampshire’scase New domestic law of defamation should

single publicationinclude a rule for the redress of multistate
defamatorydissemination of material. Since we have not been

Hampshire’sasked to decide whether New substantive law of libel
applied say anythingcase,should be in this there is no occasion to

application holdingmore about the of this to the facts before us.
question,As we however,understand the First Circuit’s second

proper applywe have been asked to determine whether it was to
Hampshire’s facts,New statute of limitations on the instant Iand
respectfully majority’smust dissent from the affirmative answer.
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Hampshire’s statuteAlthough majority conclude that Newthe
able to decide. . . the forum that is bestapplies because is“[i]t
dockets,” theytheythat will burden itswhen claims are so stale

of the case. Forthereby for the distinctive flavorfail to account
provocative is that the non-before us sowhat renders the issue

Hampshireplaintiff a forum in Newhas availed herself ofresident
fiftyindamages defendants for libelto collect from non-resident

ninety-Columbia, though more thanof evenStates and the District
magazines outside Newpercent the were circulatednine of libelous

limitations, ifofHampshire jurisdictionsin whose own statutes
untimely.litigationthe asapplied, would all have barred

jurisdictionBecause, then, plaintiff came to this district andthe
go, theonly place it is no wonder thatshe had no else tobecause
Law most recentaccompanying the American Institute’scomment

revising (Second) of Lawsproposal for the Restatement of Conflict
Revisions, 12, 1988)Supp.: April has described the case(1986142§

shopping.” Id.“egregious example[ forum atus as an ofbefore ]
33,Inc., (1st8; Magazine, F.2d 35see also Keeton v. Hustler 682

uncommonlyplaintiff shop1982). And while a is free to for anCir.
advantageous open shopping, see Keetonforum if the forum is to

Inc., 770, (1984), practiceMagazine,v. Hustler 465 U.S. 779 it is a
evil, seepreviouslyhas not hesitated to condemn as anthis court

351,Clark, 354, 205, (1966), andv. N.H. 222 A.2d 208Clark 107
stronglyhardly promote todaywe should without someone

astonishing majority’scountervailing justification. The result of the
is, therefore, enough a look at thedecision to call for critical

reasoning they employ.
holding product relatedTheir is the to two rules. The first is that

litigation implicatingin the interests of more one State andthan
made,requiring proceduralchoices of law to be issues are to be

second,byresolved the law of the forum State. the a statuteUnder
procedural,of limitations is characterized as so that the statute of

customarily applied.the forum State should be
rule, quarrelobjectionI Iam aware of no to the first and raise no

myself. questionsAlthough decidedwith it choice-of-law should be
mechapicalon the basis not of rules but of “relevant choice-

considerations,” 353, 208;influencing id. 222 A.2d at seeat Re-
(Second) (1971); infra,statement of Laws 6 seeof Conflict §

normallyapplying proceduralthe law of the forum serves the
legitimate objective judicial task, Clark,simplifying the Clark v.of

354,supra 208, justification,at 222 a sufficientA.2d at which is
byManaging Hampshire discoveryid. New reference to Colorado’s
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deposition practice, conducting Hampshireor New trials under
evidence,New Mexico’slaw of invitewould chaos.

rule, however,The second that the alimitation of actions is
governed byprocedure forum,matter of to be the statute of the

Right it,is troublesome. on the face of a limitation statute is
obviouslydistinguishable paradigm procedural examplesfrom such

regulating process, deposition witnesses,as rules service of the of
closing argumentsor of counsel. rulesWhereas these latter

prescribe preparehow to a case and conduct a trial once action has
brought,been a statute of limitations determines whether an action

anyalthough applicationcan be maintained at all. And the of
mayprocedural potentialrule have the to influence the outcome of

applicationcase,a the of a limitation statute can have a direct and
dispositive garden-variety procedureeffect, which rules of cannot

inherentlynothing persuasiveis, then,claim for themselves. There
characterizing merely procedural.in such a statute as See

Guaranty York, 99, Sedler,(1945);Trust v.Co. 326 U.S. 108-09 The
Erie OutcomeTest as a Guide to Substance and Procedure in the

Laws, 813, 821-23,L. (1962).37 N.Y.U. Rev. 846-50Conflict of
anything persuasive reasoning priorNor is there in the of our

though application longcases that have so held. Even the rule’s
adoption identifyingstructure,antedates ofour the Clark choice-

influencing deciding questions,forconsiderations conflicts it is
reasoning any appearsremarkable how little of sort in the cases

day.preserved Gordon,that have the old rule to this Gordonv. 118
(1978),upon plaintiff356, 360, 339,N.H. 387 A.2d 342 which the

priorrelies, does no more than cite cases for the conclusion that
procedural “extinguish[es] right”a limitation statute is unless it a

part statutory right.”creatingor is “an inherent of a scheme a Id.
(citations omitted). finallyprior pointThe incases lead back to

(1940)Turner, 198, 199, 87,Smith v. 91 N.H. 17 A.2d 87 and
Railroad, 553, 557, 263,Connecticut&c. Co.v. 78 N.H. 103 A. 265

(1918), foreigneach of which indicated that a statute of limitations
appropriatewould not be an choice law in ifof a conflicts case it

merely remedy right.”“relate[d] [did]to the and not obliterate the
reasoning, then,Id. On this the usual sort of limitation statute was

thought remedy byprocedural, governedto be itbecause the which
rightobtained,redress was rather than the to obtain the redress

itself.
description period affecting remedyThe aof limitation as rather

right specious, true, course,than is however. It is of that limitation
characteristically originsrules have different from the causes of

they apply, normally statutory,beingaction to which the one the
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practicalis, however, in theequally truelaw. Itother common
rightwith aby plaintiff is concernedathe law thatworld served
rightaction,right and amay ofonly as aas it be assertedinsofar
whodefendantentirely of thethe sufferanceatof action endures

Thus, thatthe mostperiod.expired limitationancan demonstrate
any in this contextdrawing right-remedy distinctionbe forcan said

notand contract doof in tortof causes actionthat the elementsis
prove in the firstcustomarily pleadrequire plaintiff to anda

timely, who wouldlitigation defendantis and atheinstance that
expired limitationplead therely plaintiff’s muston a untimeliness

Elmer, N.H.Barnard v. 128defense. Seeperiod as an affirmative
N.H.1209, Skillings,v. 100386, 388, (1986); Yeaton1211515 A.2d

significance in923, is no316, 320, (1956). But there926125 A.2d
true, example,thing for when a defendantExactly isthis. the same

see,charge, e.g., Tucker v.plead to an assaultseeks to self-defense
Wiebusch,778,State, 471, 482, (1899); see also R.43 A. 78289 Md.

Hampshire Practice, and ProcedureCivil Practice §4 New
seriously suggest the282, (1984), thatat but no one would192-93

merely procedural, notor andlaw of self-defense is remedial
thepleading proof can makeas and of self-defensesubstantive. Just

verdict, hereplaintiff’s a defendant’s sobetween a anddifference
plead prove expiration another State’sopportunity the ofthe to and

two millionperiod will make difference betweenlimitation the
relyingagainst on a nominaland zero. This effect cautionsdollars

amongremedyright conflictsand to immunizedistinction between
analysis on merits that informsfrom the kind of thelimitation rules

indeed,Because, theof rules conflict.choices law when substantive
dispositive defense,a theof as suchstatute limitations can function

justfallacy dismissing merely asof it as remedial is as clear now
yearstwenty ago, mildlyProfessor Leflar observedit was when

right. Leflar,right remedya without a not much of a R.that is
127,Law at (1968).American Conflicts 304§

then,it,How is that a court whose Clark decision embraced1966
approach problemsProfessor Leflar’s to conflicts nonetheless

adopted adhering unsupportablya in toGordon decision 1978 the
procedural of ofmechanistic rule that the character a statute

always law?requires applicationlimitations its as the forum’sissue
Certainly seemin the immediate aftermath of Clark there did not

any justquestionto be that a conflict between limitation laws was
deserving analysis anya conflictas much of Clark as a on

concededly issue, this circuitand the federal courts insubstantive
question. Dindo v.applicabilitysaw the of Clark to such a See
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25,Whitney, (1st Parke,1970); Seymour429 F.2d 26 Cir. v. Davis
Co., 1257,Supp. (D.N.H. 1969).& F.294 1263

ignored holdingThe answer is that the Gordon court inClark
procedural, probably partieslimitations to be because counsel to the

ignored Indeed,in Gordon it. the briefs in that case reveal that the
parties issue,apparently joined court,never even before this on the
question of which State’s applied.statute of limitations should be

appellee’s point all,The brief did not address the at and a court
may forgivenperhaps slightingbe for a matter with which counsel
seemingly grips.never came to

Today’s majority extenuation,nocan claim such however. The
joined,squarely manifestlyissue is the Gordon isrule devoid of

support, persuasive authorityreasoned and four sources of counsel
repudiation wayfor applicationthe of Gordon so as make for theto

of Clark theto issue before us.
group ranged against majority’sThe first of authorities the

position legislativeare enactments in some 35 States of so-called
statutes,borrowing eliminating differing degreesin assumptionthe

period ought generallythat the applied.forum’s limitation beto See
(Second)Restatement of (1986Conflict of Laws 142§
15,April 1986), provisions borrowingatRevisions: 181-82. The of

vary widely actions,statutes applyand not all would to defamation
id., typically provide applicationbut such statutes for the of some

periodother State’s of limitation to an action that arose outside the
Hay, 3.11,forum State. See E. Scoles and P. Laws §Conflict of

significantat (1984).62 What is here is not the thatresult such
a statute (which,would achieve in a multistate defamation action

Hampshire,in might require analysisNew still a Clark to
appropriate limitation),determine the but the indication of how

majority’s stepsoutmoded the view has become as States have taken
preclude shoppingto the forum that taints this case.

is, second, position by overwhelming bodyThere the taken the
commentators, ranged againstof applicationmechanical of the

merely See,procedural. e.g.,forum’s statute of limitations as A.
Ehrenzweig, 160, Goodrich,of (1962);Conflict Laws at H.428§

85, Leflar,Conflict (4th 1964);of Laws at 152 ed. R. American§
121, Hay,Conflicts (3d 1977);Law at ed.239 E. Scoles and P.§

3.12, (1984); Weintraub,Conflict of Laws at R.65 Commen-§
tary 3.2C2, (2d Cook,on the Conflict of 1980);Laws at 59 ed.§

Laws,“Substance” and the“Procedure” in 42 Yale L.J.Conflict of
333, (1933); Comment,343-44 Choice Law: Statutes Limitationof of
in the Liability Case,Multistate 1130,Products L.48 Tul. Rev.

Ester,(1974); Borrowing1135 Statutes Limitation andof Conflict



27

Grossman,33, (1962); StatutesLaws, 36-39Fla. L. Rev.U.15of
Analysis, 1980Laws: Modernand theLimitations ofConflictof

Leñar, NewThe15-33, 38-43, (1980);1, 64-65Ariz. St. L.J.
Lorenzen,(1984);Act, L. Rev. 461Mercer35Conflicts-Limitations

L.J.Laws, Yale28theLimitations andThe Statute Conflict ofof
RationalityandMartin, Limitations492, (1919); Statutes496-97 of

McDonnold,(1980);Laws, L.J. 40519 Washburnin the Conflict of
Loci?, 35Fori or LexLaws—LexLimitation ofActions —Conflictof

AnalysisMilhollin, and95, Interest(1956);112Tex. L. Rev.
(1975);Limitations, L.J. 1HASTINGS27Between Statutes ofConflicts

StatutesApproach to theInterest-Analysis SelectionNote: An ofof
Reese, The299, (1974);300-03Limitation, L. Rev.49 N.Y.U.

Revisited, L. Rev.Mercer34LawsRestatementSecond Conflict ofof
toaTest as GuideSedler, Erie Outcome501, (1983); The505-07

Laws, L. Rev.37 N.Y.U.Procedure in theSubstance and ofConflict
813, (1962).847

thewriting by thoughtful opponents ofseventy years ofWith
my own, limitit is difficult tochampionsmajority’s position, and of

quotations that follow.to the few
justifiablerule “neitherof the lex isThe entrenchment fori

tradition, by rationalizations.”by nor moderncommon law
Ehrenzweig, supra at 429.A.

whysatisfactorily shown a suit should“It has never been
the law topermitted be underif it cannot maintainedbe

struggles. The ofas a model. . .which the forum looks
destroyedhas thecourts to whether the locusthe determine

amusing, even if theright arethe traditional view][under
reasoning atand the times mostare inconsistentresults

Sedler, (footnote omitted).supra atspecious.” 847-48
whyreason the choice betweenno inherent“There is

any differentlylimitations should be handledstatutes of
Leflar,problems.” R. Americanchoice-of-lawthan other

Law, omitted).supra (footnote256atConflicts
mandating of“By mechanically application of the statute

anyforum, serveof the lex rule fails tolimitations the fori
plaintiff’s. When cause[purposes of the time ..of the bar].

appropriatemostat forum which isof action is barred the
parties,hearing formost convenient thefor the suit and

byencouraged engage forum-shoppinginplaintiff tois
longer bar. ... aseeking jurisdiction with a time Asa

result, by invitingcase loads ... suitsthe rule increases
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jurisdictions. Moreover,in bybarred encouragingother
unwittinglysuch suits forumthe solicits older cases in

likelywhich the Finally,evidence is more to be ‘stale.’
permits dilatory plaintiffbecause the arule to utilize the

any jurisdictionstatute of oflimitations in which the
process,defendant can be served with the defendant is

a potentialdenied definitive asindication to when his
liability expired.has

Thus, simplicity rule,. . . the mechanical theof lex fori
onbased the fiction that the astatute of limitations is

procedural matter, principalundermines the aims of
legislativeconflicts doctrine purposesand frustrates the

Note,which underlie ofstatutes limitation.” An Interest-
Analysis Approach Limitation,to the Selection Statutesof of
supra (footnotes omitted).at 302-03

clearlymodern seems correct“[The and has theview]
advantage obviatingfurther of the need for a court to

foreigndetermine whether a statute of limitations bars the
right merely remedy. onlyand putsnot the It an end not
to a butbad rule also to the equallyartificial and bad
exception Reese,to the rule that the supracourts created.”
at 507.

Third, judicial rejections proceduralthere are the of the wooden
varietyin contemporaryclassification favor of some of conflicts

analysis, by today’s majoritylesscourts immune than to the
criticism I quoted.have cited and v. EquipmentSee Perkins Clark
Co., Div., 207, (8thMelrose 1987)823 F.2d (North209 Cir. Dakota
Law); Produce, Inc., 482,Ledesma v. (9thJack Stewart 816 F.2d 484

(California1987)Cir. law); Boeing Co., 1065,v.Tomlin 650 F.2d
(9th (Washington law);1070 1981) Bailey,Cir. Schum v. 578 F.2d

493, (3d 1978) (New Jersey law).495-98 Cir. But v.see Warner
Auberge Gray Inn, Ltee., 938,Rocks (3d 1987).827 F.2d 940-43 Cir.

Armstrong Industries, Inc.,See v. 17,Jenkins World Supp.F.643
(D. 1985); May24-26 DepartmentIdaho Farrier v. Company,Stores

Inc., Supp. (D.D.C.357 F. 1973).190 But see Manatee Cablevision
Corp. Pierson, 571,v. Supp. 1977).F. (D.D.C.433 572-74 See Bates

Cook, Inc.,v. (Fla. 1987); Myers2d 1112509 So. v. Government
Employees Co., 359, (1974);Ins. 302 Minn. 225 N.W.2d 238 Heavner

Uniroyal, Inc., 130, 135-41,v. 412,N.J. (1973);63 305 A.2d 415-18
Co., 515-16,Myers 501,v. 355,Cessna 275 Or. 553 P.2dAircraft

(1976); H.O., Inc.,367 Central Mut. Ins. Co. v. 54,63 Wis. 2d 64-
67, 239,216 (1974);N.W.2d 244-45 v.White Malone Properties,
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J., concurring);1986) (Robertson,576, (Miss.Inc., So. 2d 581-83494
49, 1962) (alternateBrown, Supp. (E.D. Mich.F. 51v.Baldwin 202

832, (5th839Corporation, 349 F.2dv.basis); Kenney Trinidadcf.
(1966); Brandler v. Manueldenied,1965), U.S. 1030cert. 382Cir.

958,97-100,96, P.2d 959-62Co., App.Hay 154 Ariz. 740Trevizo
pamphlet toLaw Institute’s(1987). author of the AmericanThe
rejecting thethe casesI above has characterizedwhich referred

emerging See RESTATEMENT“representing] trend.”theold rule as
Revisions, Supp.: April(1986142(Second) of Conflict of Laws §

12, 4.1988), at
Restatement, who areFourth, of theare the draftersthere

procedural,assupersede old view of limitationsproposing to the
(1971),142 withLaws(Second) of Conflict of §see Restatement

appeal interest andcalling tofor an ultimateprovisiona
resolving limitationbetweenanalysis in a conflictrelationship

1988,12, 1. The mostRevisions, Supp.: April atSee 1986rules.
providerecently proposed thatdraft would

of limitationsapply its own statute“(2) forum will[t]he
permitting the unless:claim

significantnothe claim would serve(a) maintenance of
forum;of the andinterest

the statute ofbe barred under(b) claim wouldthe
relationshipsignificanthavinga a morelimitations of state

parties the occurrence.”to the and
something it, adopted byislikeprovision,if orId. When and this

always,often, ifInstitute, application will notitsthe American Law
areach on Clarkproduce that we wouldthe same conclusion

analysis.
analysis,course, andmajority, to a Clarkof claim have doneThe

on the basis of “relevant choice-the same resultto have reached
they previously reached on theinfluencing thatconsiderations”

is, however, surprising theIt to conclude asof Gordon.basis
Hampshire, onemajority less thanNew which receiveddo that

experiencedpublications’percent of the circulation andlibelous
virtually parties, an interest in eitherno contact with the hasother

parties, events, litigation justifies applicationthethatthe the or the
Iagainst interested States.its law as the law of all otherof

analysis methodologyfollowing the Clarkrespectfully submit that
support a conclusion.will not such

makingin afive considerations to be addressedClark described
results; (2)“(1) predictability of maintenance ofchoice of law:

amonggood relationship the inand Statesreasonable orderliness
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system; (3) simplification judicial (4)our task;federal of the
by governmentaladvancement the court of its own state’s interests

(5) preferencestates;rather than those of other the Court’s for what
regards competinglaw,it as the rule ofsounder as between twothe

(1968);Doiron, 1, 3, 372,ones.” Doiron v. 109 N.H. 241 A.2d 373
Clark, 354-55, 208-09;see v. Leflar,Clark N.H. at 222107 A.2d at

Choice-Influencing Law,Considerations in 41 L.N.Y.U.Conflicts
(1966).267, order,Rev. will282-304 I inaddress them as of the

broughtplaintifftime the her action.
(1) predictabilityThe value of is tonot be confined forto cases

consensually obligations.the ofenforcement derived As Professor
explained, “[predictabilityLeflar has of results theincludes ideal

litigation giventhat the decision in the on a set of facts should
regardless litigation occurs,be the same of where the so that

shopping’ party.”‘forum will benefit neither Id. at 282-83.
argument unnecessaryFurther is to demonstrate the forum

shopping represented by plaintiff,case; indeed,this the notdoes
suggest Hampshire’s periodeven that New limitation would have
applied brought any jurisdictionsbeen if hadshe inaction of the

period shopping,where the local limitation had run. Her forum
brought damagesthen, has the abenefit of verdict for multistate

absolutely jurisdic-that are time-barred under the laws of those
ninety-nine percent pulicationstions in which of the tortious were

heading predictabil-Viewed, therefore,circulated. under the of
ity, Hampshire appropriate,a choiceof New law could not be less
except assumption publicationon the that no whatever occurred

Hampshire, beingin New the facts otherwise the same.
(2) comity systemThe need for within the federal thebehooves

applicationforum to consider of the relevant law of other
jurisdictions problemwhose substantial concerns with atthe

give application respectivehand inthem interests the of their
Although not, such,laws. such interests are as ofdeterminative

they appropriate subjectslaw, consideration,the choice of are of
weighed287,id. at to allbe with other relevant factors.

jurisdictionsThe with toobviousclaims assert derivedinterests
relationships parties publication Ohio,from with the or the are

mayCalifornia, and New York. Ohio and California be taken
together place residence,as the of the defendant’s business asor

gain limitinga ofresult which those States interests in the
exposureduration both of the defendants’ financial and of the

jeopardy expression long periodto free that a limitation onvisits
publisher. Note,a See The Choice Law in Multistateof Defama-

Approach, (1964)tion—A 1463,1467Functional Harv. L. Rev.77
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Approach”).(hereinafter, “Note, thusThese StatesFunctional
shorter, one-of theirin the enforcementa interesthave collective

(Deeringperiods.year § 340Cal. Proc. CodeSee Civ.limitation
Supp.(AndersonSupp. § 2305.111988); Code Ann.Ohio Rev.

1987).
plaintiff’sthe residencederives fromNew York’s interest

contraryanymay infer,there, in absence ofwhich thefrom we
plaintiff wasindication, where theNew York was the Statethat

publications, where sheandthe of thebest known at times
greatestenjoyed andbusiness socialnumber of thosethe

byrelationships thebeen affectedwere found to havethat
significantdefamatory question. Thus, New York’sinmaterials

giveplaintiffrelationships risethe defamationwith the andboth
applicationgeneral law,its ownin ofthat interest theto State’s

one-year period. Prac.See N.Y. Civ.awhich includes limitation
Supp.(McKinney 1988).§ 215L. & R.

limitingmay no inYork have interesttrue that NewWhile it is
one-yearbringplaintiff’s opportunity elsewhere, itsto actionthe

any supporting theinterest instatute indicates that it lacksalso
longer periodplaintiff’s that Newto from theclaim benefit

By parity reasoning,Hampshire’s of thestatute would allow. a
one-year periodsidentity one-year period with theof New York’s

amongthat the threecommon to Ohio and California means
laws, to viewStates there is no conflict of and thus no occasion

running ofinterest to the interests OhioNew York’s as counter
question aand California. There is therefore no reason here to

Approach, supraNote, 1472,atreached in Functionalconclusion
strongestpublication’s has thethat the State of a editorial office

application publicationlaw, thein the of its when is suedinterest
comity, then, forfor libel. The need for callsmultistate

one-yearapplicationof interest the of aconsideration this and
period.

judicialsubject, simplification task,(3) theOn the third the of
nothingargued waythere is not much to be one or another. While

applying limitations,could than ofbe easier the forum’s statute
subject foreign probablyno of law could be ascertained with

greater period.aease than limitation
(4) for of the interests of NewConcern the advancement

Hampshire enquiryan intoas the State for threeforum calls
relationshippossible of thesources State interest: the State’s to

parties, publications Hampshire,inthe effects of the New and
very Hampshire legislaturethe that saw fit tofact the New enact

systeminits statute of as one the State’s oflimitations element



32

justice. alreadyAs references to the offacts this case have
Hampshireindicated, New has no interest derived from a

relationship any parties, they virtuallywith of the since hadhave
apart litigationno contacts with the State from inthis a federal

apparentlycourt. The defendants’ connections with the State
depend entirely independent magazineservice,on the mail or

together conveyeddistributors, which at the relevant time less
percent Hampshire.than ofone Hustler’s circulation into New

plaintiff’s significant.The arecontacts even less The First
opinion onlyCircuit’s earlier informs us that her name has

appeared magazineas an officer of Penthouse and as an editor
copiesothers, State,of two of which were indistributed the and

a citation to the record indicates that she never set foot in New
Hampshire prior State, then,to the trial itself. The can claim no

protecting party, personalinterest in either derived from
Although mayassociations. the State still claim some ininterest

protecting reputation non-resident,the of a see Keetonv. Hustler
Magazine, Inc., 777,465 U.S. at there is no reason to believe that
such an interest rises above the minimal level in this case.

publications give any significantNor thedo effects of the rise to
State interest. The record before us contains no indication that
any appreciable Hampshire peopleofnumber New everhad

plaintiff publications,theheard of at the time of the let alone
they any repute. anyHence,that inheld her definite actual

damage Hampshireofsuffered because the New circulation was
certainly proportionalmost insmaller to the whole herof

damages percentagethan even the of Hustler’s total circulation
Indeed,distributed in this State. the State’s sole and tenuous

arising publicationinterest from the itself would seem haveto
concern, Hustler,been a 776,as described in Keetonv. 465 U.S. at

protectto its citizens from misinformation about a little-known
outsider.

possibleAll that is as aleft source of serious State ininterest
applying policyits is, then,own former limitation rule the State

expressedthat was in the rule itself. Statutes of limitations
embody policy against subjectinga dual defendants to trialthe

against wastingof stale claims and the courts’ time in their
litigation. Specifically, Hampshire’s prior policyNew onewas
against litigating years, subjectlibel claims older than six to
exceptions plaintiffIf, therefore,not relevant here. a towere
importune Hampshire recognizea New court to another State’s

period longer years, plaintifflimitation that was than six the
prevail consistently Hampshire policy,could not with New and
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asserting its own six-ingenuinea interesthaveState wouldthis
however,inconsistency policy,ofyear is no suchTherestatute.
one-yearargue application of thethefordefendantswhen these

States, one-since theother three interestedto theperiod common
any way compromising thisinyear period applied withoutcan be

sixlitigation older thanavoiding claimsin oftheState’s interest
toThat issupra at 1473.Note, Approach,years. FunctionalSee

six-yearHampshire’s limitationunderlyingsay, Newpolicythe
old,years notlitigating over sixpolicy against claimsperiod ais

affirmatively litigation of all claims underthecalling forpolicya
policiestheThus, simply conflict as betweenage. is notherethat

threeof the otherHampshire thoseof andand interests New
93, 187Leflar, atLawConflicts §R. AmericanStates. See

1977).(3d ed.
couldnot, course, that the Stateto conclude hereI do of mean

in aof limitationsapplyingin its statuteinterestnever have an
example, theIf forbetween non-residents.multistate action
in this Stateand her activitiesplaintiff were well known here
Hampshire’ssubject disparagement, Newlibelouswere the of

plaintiff’sanalogy State of aposition might some with thebear
I decideto intimate here how wouldNor do I meanresidence.

apply Hampshireplaintiff’s request the Newtoa non-resident
recovery solely damagesallowingof ofstatute for the sake

publication thatportion ato that of multistateattributable
Hampshire.in Newoccurred

case, however, Hampshire nohasOn facts of this Newthe
even thatgenuine in the enforcement of its statute. Butinterest

issue, my analysis notfar hasdoes exhaust the for thusnot
majority’sconsequence that follows from thefocused on the actual

Hampshire apply. we haveview statute should Asthat the New
theory,is,already seen, consequence in if inthat effect not

nothing are deadless revival of actions thatthan the defamation
jurisdictionevery of the States.under local law in other United

then,revealing question, merely hasThe is not whether this State
rule,in anapplying its local whether it hasan interest but

encouragingin aredefamation claims that time-barredinterest
everywhere up Hampshire Theelse to in New for trial.end

is no.answer
(5) Finally, considering preferencea the better rule forcesfor

Hamp-judgment ofus to make some about the soundness New
six-year Only Hampshireunder New law couldshire’s old statute.

brought, judgingin the of ourthis action have been and wisdom
may they stepall offormer rule we well ask whether were out
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Actually, Hampshire legislature acknowledgedbut Jim. the New
by shrinking years,periodas much in 1981 the limitation threeto

applicable,which,508:4, II,see RSA if would have barred this
legislative judgment stepaction. Nor is the hard to as adefend

right being good preferdirection,in the athere reason to shorter
period longerover a inone defamation Whilecases. the essence

reputation, Keeton,of defamation is as harm todescribed seeW.
(5th 1984);111,§Prosser and Keeton On Torts at ed. Re-773

(1977), damage(Second) §statement of Torts 559 the consists
advantageous relationshipsof interference with the various

actually potentially existing plaintiffor between the and others
society. by veryin Because such harm its nature is demonstrable

certainty damage injurywith less than to a fender or to a
strong requiringcollarbone, there is a social interest in

allegations provenof todefamation be sooner rather than later
wrong Thus,theafter is said haveto occurred. defamation claims

may thought gobe to stale faster than other tort claims do. See
Special Supp.Lit.,In 125,Re Value Line Situations Fund F.420

(S.D.N.Y. 1976). premise, six-yearHampshire’s128 On this New
one-year periodsanomalous,statute was and the of each of the

arguably expressed patentlyother three interested States a better
rule.

Hamp-Where these considerations balance out is clear. New
six-year anomaly, applicationshire’s statute was an undesirable the

unjustifiable simplicityof iswhich for the ofsake foror the
any purpose recognized catalog.achievement of other in the Clark

obviously significantOther States with more withcontacts the
parties, publications, resulting agree providingthe theand harm in

one-year period Hampshire’sa of limitation. New interest in
correcting obviouslymisinformation about non-residents does not

six-year opportunity process, applicationademand for asuch and
one-year policy byof a rule would not thwart the served New

six-yearHampshire’s finally, HampshireNor,old statute. does New
any providing litigating damagehave ininterest a final resort for

every jurisdiction, therebyclaims that inare moribund other
eliminating possibility predictablethe of inresults the aftermath

inviting shoppingdefamation,of multistate and the ultimate forum
that has inoccurred this case.

agree application Hamp-cannot, therefore,I that the of New
arbitraryshire’s unfair,statute of limitations is neither nor as the

majority insist, Iand would answer the First Circuit’s second
question negative, Hampshire’sin the for the reason that New
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may properly appliedperiod in this case. Givenbenotlimitation
answer, on the constitutionalto commentI have no occasionthat

opinion.majorityanalysis in thecontained

J.,Thayer, joins in the dissent.
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attorney general (MichaelStephen Ramsdell,Merrill, D.E.
orally),attorney, for State.the and theon brief

byDuggan, appellate Concord,defender, brief andofE.James
orally, the defendant.for

appealing secondSOUTER, for recklessIn his convictionJ.
degree 1(b),murder, the630:1-b, the thatdefendant submitsRSA

recognizerefusingSuperior (DiClerico, J.) atoerred inCourt
voluntary rendering the unabledefendantdefense of intoxication

experience theto valuea of extreme indifferenceto mental state
charged affirm.in indictment. Welife at time theof human the

sister, who went toThe in case the defendant’svictim this was
Februaryapartment evening 17, 1984,in the ofhis Claremont late

lefthis When the friendsand with him and some of friends.drank
sleepingtheya.m., athe in kitchen1:15 observed victimabout

chair.
nightguestsfollowing evening, theone of fromAt the the7:30

apartment, the victim’sthe where she foundbefore returned to
thighsbody a andnaked on sofa. The buttocksdead and face down

dischargedmatter, had fromwith and bloodwere fouled blood fecal


