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anyoneemployer reasonably expectemployees that no tocould
case,them, being nothing Inaccept the offer a sham. such abut

look,inquiry course, prior dealingsof not to the of thethe would
spectrumemployer employees, but to the of conditions foundand

consisting potential employees.in of all The issuethe labor market
employer’s judgedof the offerwould turn not on the reasonableness

contract,light priorin on the existence of a reasonableof the but
anypossibility obtaining employees on the newof from sources

terms.
standard, however,adopt is atWhether we should such a best

argued Simplex’sThe thatan issue for the future. union has not
any acceptance, and itoffer fell outside such limits of reasonable

hardly testimonycould have done so in view of uncontradicted that
higher wage fringeSimplex paid a benefitsbase and more valuable
large, jobinthan four other non-unionized manufacturers the same

market.
In have beenview of our conclusion that no lockout could found

tribunal, unnecessaryon the evidence before the it is to consider
argument preemptionSimplex’s further that federal would have

appealaffirmance of the tribunal’s decision.barred

Reversed.

Thayer, J., sit;did not the others concurred.
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Sager Sager, (Richard SagerShea, Mertens, & of Wolfeboro D.
orally), plaintiffs.on the brief and for the

(JohnP.A.,Shaines & MeEaehern of Portsmouth H. McEachern
orally),on the brief and for the defendant.

OpinionMemorandum
appealsSouter, J. The defendant town from an order of the

Superior (Manias, J.) enjoining seekingCourt it from removal of
currently plaintiffs’a so-called snow deflector “as it exists” on the

land. We reverse.
plaintiffs sought permitIn 1984 the a from the town selectmen

deflector,to build a snow a roofed structure to be located in front
garage quantitiesof their where of snow accumulated. In their

petition they agreed by zoningto abide the ordinance,town and
permit granted. substantiallythe was When the selectmen saw the

completed theystructure, however, concluded that the snow
actually building meaningdeflector was a within the of the town

zoning subjectordinance and therefore to the ordinance’s set-back
requirement, to which it did not conform. The selectmen revoked

permit plaintiffs apply zoningthe and advised the to to the board
adjustment (ZBA) legalizeof for a variance to the structure’s

plaintiffs application,location. The made and when the variance
they appealed superiorwas denied to the court under RSA 677:4.

jurisdictionThe court first ruled that the ZBA lacked over the
citing Derrymatter, Town Simonsen,v. 1010,117 N.H. 380 A.2dof

(1977). petition appeal1101 It then treated the anas under RSA
revoking permit,677:4from the selectmen’sorder the ruled the set-

requirement inapplicable enjoinedback structure,to the and the
seeking rulingstown from its removal. The were mistaken.
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supra point.Derry thenot in ThereTown v. Simonsen isof
appeal ofto the boardclaimed to be entitled todefendant

byadjustment a order issued the selectmen.from cease-and-desist
appellate jurisdiction,that had no suchThis court held the board

authority being considering requests for andto variancesits limited
exceptions. plaintiffsHere,1013, A.2d at the didId. at 380 1103.

soughtappealpurport revocation, abutnot to the selectmen’s
authority jurisdic-questionis to the ZBA’svariance. Simonsen no

deny request.grantto ortion the
jurisdictionsuperior however,court, under RSAThe had no

confersThe, statute677:4 review the selectmen’s revocation.to
zoningjurisdiction appealsthe to entertain from “theon court

body....”adjustment legislative latteror local Theboard of . .. the
body meeting, 672:8,not the RSA V. Sinceis the town selectmen.

erroneously statutory jurisdic­purported to thethe exercisecourt
thedecision rather than action oftion to review the selectmen’s the

ZBA, order must be vacated and the matter remandedthe court’s
appealas an from the ZBA’sdenial a variancefor ofconsideration

statutorysubjectapplication, to limits of review.the
will aIt is that remand there be need to decidedoubtful on

requirement applied plaintiffs’towhether the set-back the
applicationstructure, thevariance assumessince their for

requirement’s applicability. we will that weBut out of caution add
erroneouslysuperior hadconcluded the ordinancebelieve the court

application.no
zoning appliesIV, the set-backArticle section C of the ordinance

“dwelling buildingrequirement XIIor other unit.” Articleto each
having“building” “[a]nyas structure a roof and intendeddefines

housing persons,shelter,the enclosure of animals or chattel.”for or
argued was a structureThe that the snow deflector roofedtown

sheltering vehicle,a motor and wasfor a chattel such assuitable
building requirement.subject the The trialtherefore a to set-back

argument groundjudge rejected the that referredthe on “intended”
buildingsubjectiveproperty into a owner’s intent the structure.

plaintiffs’ to be the ofThe court found the intent deflectiontrial
shelteringsnow, a motornot the of vehicle.

property subjective intentthat a owner’sThe conclusion
questionscope provision however,would,in beofcontrols the the
meaningjustify. isthe of andifficult to Doubt about ordinance

bodymunicipalin with the intent of thedetermined accordance
Planning Board, 714,it, N.H.that Saidla v. Stratham 123enacted

ambiguityany(1983),502,717, is resolvedA.2d 504 and to be465



Gale,v.Hackettprovision,object theapparent ofby to thereference
purposesapparent451, (1962). The90, 92, 453A.2dN.H. 179104

andhealthof thosesatisfactioninclude theset-back standardof a
regulations, seedensityspace andunderlying opensafety concerns

Zoning 7.19, (3dat ed.726ofAnderson, Law §AmericanR.1
objectid., anappearances,improvement of roadside1986), and the

484,481,Tibbetts,Deering 105 N.H.v.power. Seepolicewithin the
if thethwartedobjectives would be232, (1962). TheseA.2d 234202

requirement weresubjectbuilding to theof aidentification
infer thatthereforesubjective intent. Wedependent on its builder’s

by“building”identify aprobably meant tovoters of Eatonthe
reasonably apparentthat would beintended usereference to the

If, therefore, thecapacity.examining functionala structure’sfrom
reasonablycanclaiming snow deflectorin that theis correcttown
“building”shelter, is athe structurevehicleas a motorbe used

IV, section C.requirements Articlesubject ofto the
remanded.andReversed

All concurred.
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Jr.,Hillsborough Byk, onP.A., (Joseph J.BykMcWalters & of
Pattyplaintiff, W.orally), theand forthe brief

P.A., (Martha E. on the briefO’NeillClancy of Nashua& O’Neill
defendant,orally), Oliver L.for theand

HillsboroughtheSouter, appeals an order ofplaintiffJ. The
dismissing petitionher to(Cloutier, J.)County ProbateCourt of

groundrights on theher former husbandparentalthe ofterminate
probate ruledThe courtminor children.abuse of theirof sexual

by court under RSAfinding a districtsexual abusethat a of


