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J.),SOUTER, jury {Gray,Superiorin CourtAfter a trial theJ.
anconspiring commit theft fromwas convicted of tothe defendant
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accompliceschool, 629:3, theft,Exeter RSA and as an theto RSA
626:8.The evidence indicated that he was the school’scustodian who

by enlistingcommitted the offenses others to break into the
building bycomputers, briefingto steal the school’s and the
burglars building’s layout appropriateon the and the window for
entry. testimony that,There was uncontradicted after the

given burglars pry opendefendant had the a screwdriver to the
away meeting placewindow, he drove from their in an Exeter

parking they proceeded burglarizelot and to the school.
During jurors questions,deliberations, the asked inthree

answering judgethe second of which the trial is claimed to have
jury’s provinceinvaded the to find and evaluate the facts. The

following colloquy is on the record:
question Prisby“[The Court]: is,The second ‘Where was

guessthe Iat time of the crime?’ this is the
broughtwhy you youmain Ireason in. If

computersmean theon crime of oftheft the
youI will ask to look at the—Madam Fore-

lady, you you sayis that what mean when
the crime? You mean the theft of the com-
puters are the crimes with which he is
charged?

yes.[Juror]: time,At that
computers[The Court]: At the time the were stolen?

[Juror]: Yes.
[The Court]: It makes no difference because he is not

stealing computers,accused of that is not the
charge presencein this case. So his or his
whereabouts at the time the offenseof of the

bearingimmaterial,theft ... is has no on
guiltthe issue of or innocenceon the offenses

charged.”with which he is
proof presenceThe defendant concedes that of athis the school

unnecessary satisfy conspiracywas to the elements of either or
accompliceliability. arguesBut he that his whereabouts at the time

burglary evidentiarysubject juryof the was a of fact for the to
having charge,consider as some relevance under each so that an

pointabsence of onevidence this could likewise be considered
brandingrelevant. Thus he claims that his whereabouts as



59

jury’stheimpermissibly matter fromremoved the“immaterial”
tendency(relevance tied totoSee R. Ev. 401consideration. N.H.

probable).consequence more or lessof fact ofmake existence

jurorjudged a reasonablebe asThe instruction must
490,Jones,it, N.H.see State v. 125probablywould have understood

position must494, 1070, (1984), theand defendant’s484 A.2d 1073
charge lightin of allof whole andin context thebe evaluated the

382,Bundy,case, N.H. 539 A.2din State v. 130thethe evidence
consistentlyarguedIf, then, could have(1988). the defendant713

burglarytime of thehis whereabouts at thewith evidence thatthe
provetestimony toon the offeredwas so to cast doubtuncertain as

conduct, plausiblehe have a basisconspiracy accomplice wouldand
thejuror have understoodthat reasonable couldto claim now a

shouldinstructing a factual considerationjudge to that relevantbe
circumstances, juror understoodignored. a could haveIn suchbe

to indicatesaying the evidencejudge be that the failure ofthe to
burglary was not tomoment of thethe location at thedefendant’s

weighed deciding carried the burdenin the State hadbe whether
the recordproof, have error. Onof the would beenand instruction

plausibly have madeus, however, could notbefore the defendant
any argument, he evidenceand made none. Uncontradictedsuch

the than he could havehe no farther from schoolshowed that was
burglars. Hisleaving with thedriven after the final rendezvous

significant,reasonably be andbeen held tolocation could not have
not,didit was. The instructionthe defendant did not claim that

diverting anyby fromtherefore, jurors’ themprovinceinvade the
they mightanalysis haveline of otherwisereasonable factual

pursued.
aassignsThe to court’s denial of motiondefendant error thealso

him,suppress which he claimsto an ofout-of-court identification
suggestive array,unduly photo as well asto have anresulted from

witness,by he claims tohis in-court the same whichidentification
motion,responsehave reason. In to thebeen tainted for the same
arguedrepresented it not the former andthe State that would offer

by anythingchallengethat the defendant had failed to the latter
beyond conclusorywholly allegations. The State’s counsel further

onlysuppressnoted received motion to on thethat she had the
trial,morning admitted to court that heof and defense counsel the

array.photosee actualhad made no effort to the

evidentiarydenyingIn motion withouttrial counsel’s
hearing, pleadingno wasthe trial court committed error. The
untimely, general suppression in theunder rule that motionsthe
superior specificcourt are in with ato be filed either accordance
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scheduling days entryorder or within pleaten after of a notof
Super.guilty. Although modifyCt. R. 94. the court can this rule

by may upon anyorder and act a motion to do so at time aas matter
discretion,of judgedefendants are not entitled to that willassume a

exercise discretion to entertain such a motion at the eleventh hour.
supportingThe motion suffered from the further defect of a

“specific[ grounds” upon]affidavit that set forth no facts and which
Vasquez,based, 878,the motion was id. State v.See 122 N.H.

(1982) (defendant line-uprequesting880-81, 1297,451 A.2d 1298
misidentification). is,must show reasonable likelihood of It

apparentmoreover, from record thatthe the reason for counsel’s
specify grounds simply tryfailure to facts or was his failure to to

any.discover

judge actingThe trial was therefore within the letter theof
rules and the limits of reasonable discretion when he thedenied
untimely could, indeed, When, here,Hemotion. have more.done as

egregiouscounsel demonstrates no forexcuse such tofailures
comply satisfywith the rules of court and to the standards those

prescribe, judges may properly reportrules trial such behavior to
the Committee on Professional ofConduct.SeeRule Professional

lawyer(“[a] expediteConduct 3.2 shall make reasonable efforts to
litigation client”);consistent with the interests of the v.Statecf.

(1986) (requestBaker, 801, 803-04, 1059,127 N.H. 508 A.2d 1061
hearing during prescribing timelyfor Howard trial violated no rule

practice).

Affirmed.
All concurred.
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