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showingdefendant has met his burden of that the increase results
prosecutorial judicialfrom or misconduct or vindictiveness.

judges may imposenovo, therefore,In a trial de trial
long penaltyaincreased sentences so as the increase is not for

pursuing Goding,appeal. 271,the v. 128N.H. at 513 A.2dSee State
anat 328. There is no more reason for this court to believe that

seekingpenalty superiorincreased sentence is a for a court trial
than to believe that the district court sentence was too lenient.

Kentucky, Goding,(1972);104,Coltenv. see 128 N.H.407 U.S. 117
271, A.2d atat 513 329.

bar,In the case at the defendant has failed to meet his
judge,superior imposeddiscretion,in aburden. The court his

judge.harsher sentence than did the district court Just as
might theyupon retrial,defendants receive more lenient sentences

pointedAs the defendant has to no indiciaalso risk stricter ones.
superiorvindictiveness,of the court sentence was within the court’s

sound discretion.

Affirmed.
All concurred.
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byappellateDuggan, Concord, fordefender, briefofE.James
plaintiff.the

Lyons,attorney general (WilliamStephen assistantMerrill, H.E.
byattorney general, brief), for the State.briefon the

superiorappeal court’sBatchelder, from theanJ. This is
plaintiff,corpus.plaintiff’s petition Thehabeasfordenial of the

following jury trial onStewart, in awas convicted 1974Robert E.
policeattempted in andofficers 1973of twotwo counts of murder

imprisonment theatterms ofsentenced to concurrent extendedwas
plaintiff appealedHampshire his convictionPrison. TheNew State

admissibilitygrounds pretrial publicity ofand theofon the
polygraph evidence, v.was affirmed. Stateand the conviction

(1976). 1979,Stewart, 585, In November ofA.2d 621116 N.H. 364
begin servingparoled lifetwoto Massachusetts toStewart was

petitionplaintiff’s forIn of 1987 thesentences there. October
corpus forthin was denied. For the reasons sethabeas this case

below, we affirm.
Massachusetts,1987, in StewartIn while incarceratedOctober
corpuspro petition asked these a writ of habeas whichfiled a for

Hampshiresuperior his release or resentenc-court in New to order
hearinging. toand notified the sheriffThe court scheduled a

transport Hampshire for thefrom MassachusettsStewart to New
hearing.

argued transpor-Hampshire, plaintiff that hisin theOnce New
prison Hampshire withoutto Newtation from the Massachusetts

byrightsprocedures violated his constitutionalformal rendition
involuntary imprisonmentsubjecting withouthim servitude andto

corpusprocess plaintiff his habeasThe movedto amenddue of law.
refugeasylumpetition prayer in Newa andto include for

alternatively, uponHampshire aor, freedman” to beas a “free
temporaryplaintiff also moved for areasonable bond. The

restraining prohibiting Thehis return to Massachusetts.order
Superior (C. Flynn, J.) granted plaintiff’s motion toCourt the
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corpus petition,amend the habeas petition,denied the amended and
temporarydenied the motion for a restraining order.

only appealThe issue on propriety plaintiffsconcerns the of the
plaintiff arrested,sentence. The concedes that at the time he was

tried, sentenced,and neither the SuperiorCriminal Code nor the
required provideCourt Rules the pretrialState to him with notice

requestof its intent to an imprisonmentextended term of under
651:6, only case,RSA then,II. The notice inissue this is whether

process I,partdue under Hampshirearticle 15 of the New
Constitution and the fourteenth amendment to the United States

required pretrial defendant,Constitution notice to the when both
the extended term statute and the court rules were silent as to
notice.

protection provided byBecause the the United States Constitu-
greater Constitution,tion on this issue is no than that of the State

separatelywe need not address the fourteenth amendment issue.
Ball, 226, 232, 347,See State v. 124 (1983);N.H. 471 A.2d 351 see

Boles,Oyler 448, (1962); Morehouse,also v. 368 U.S. 452 State v.
738, 743, 798,120 N.H. 424 (1980).A.2d 801

sentencingThis court has held that the enhanced statute
plaintiffunder which the was sentenced meets the constitutional

requirement by clearly delineatingnotice that the enhanced
sentencing provision Morehouse,applicableis to all crimes. State v.
supra 743, Similarly,at 424 A.2d at 801. the United States
Supreme processCourt has requireheld that “. . . due does not
advance notice that the trial on the substantive willoffense be

by proceeding.” Boles,followed a habitual Oylercriminal v. 368
U.S. at 452.

tried,petitioner convicted,The was and sentenced to an extended
1981, 651:6,term under inRSA 651:6 1974. In IIRSA was amended

requireto requestnotice of an intent to an extended term of
imprisonment prior Superiorto trial. Court Rule 99-A was added

requirein prosecutor give1982 to the to notice to the defendant
prior copyto trial and to file a with the clerk. This court has

regarding statutorydecided two cases since 1981 the notice
requirement, but neither has addressed individualized notice as a

process requirementconstitutional due overrulingor considered
Toto,State v. 619,Morehouse. See v.State 123 N.H. 465 A.2d 894

(1983); Coppola, 148,State v. (1987).130 N.H. 536 A.2d 1236

1983, statutoryIn requirementwe held that the notice
651:6, II,in 1981, onlyembodied RSA appliesas amended in not

prosecutors judges seekingto but also to to invoke the extended
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sentencing provisions Toto, 624-25,sponte. suprasua v.State at 465
1987, statutory requirementat InA.2d 898. we examined the notice

by prosecutorand specifydetermined that a failure the to in the
pre-trial groundsparticular uponnotice the which would be relied

requesting sentencingfor extended term will not render the
sentencing inapplicableextended term statute unless the defendant

prejudice. 154-55,Coppola, supracan show actual v.State at 536
Thus, argument,A.2d at plaintiff’s though1240-41. the that even

any pre-trialthe statute was silent as to notice at the time of his
1974,sentencing process right notice,in he had a due to such is
bysupportednot Hampshire processNew requirelaw. Due does not
give particularthat the pre-trialState defendants individual notice

they may subjectthat be sentencing.to extended term

We need not appealaddress issues raised in the notice of
relating plaintiff’sto the Hampshireextradition to New and forced
return plaintiffto Massachusetts because the did not brief them.
Issues in appealraised a notice of that were not briefed are deemed

Lillios, 385, 386,waived. State v. 128 (1986);N.H. 515 A.2d 1198
Hampton, 307, 309,Daboul v. Town 1148,124 N.H. 471 A.2d 1149of

(1983).

Affirmed.
All concurred.
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