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significantinterpreted thanstatutemoreas ashould be673:11RSA
677:15.RSA

upholding thecourtof the trialsum, decisionaffirm theIn we
reversingapproval subdivision, theplanning andof theboard’s

improvedevelopers east ofrequirement RoadReservoirthat the
Sheepboro Road.

Affirmed.

All concurred.
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orally,byMary Seabrook, for theGanz, andbriefKeohan of
plaintiffs, Eaton, Pauland Doreen A. andDonald A.June M. and
W. Welch.

(CraigNebling, Hampton N. on the briefSalomon& ofSalomon
orally), for the defendant.and

disputeappealBatchelder, over aout of aThis arisesJ.
extendingright-of-waytwenty-foot-wide infrom River Street

plaintiffs,Hampton Eatons and theThe theto Harbor.Seabrook
southerlyproperty TheWelches, River Street.side ofown on the

Rivard, which thedefendant, waterfront lot overowns aJean
alongHamptonplaintiffs Harbor, thetoclaim an easement

acquiredplaintiffssoutherly property. title toTheline of Rivard’s
Mayproperty by 6, 1963, in case of thethedeeds datedtheir

plaintiffs’July 7, 1980,Eatons, in the Welches. Thethe case ofand
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purport convey any appurtenances, rightsdeeds did not to or
merely perimetereasements. The deeds describe the boundaries of

respective plotsthe of land on River Street. The defendant’s title
containing7, 1977,is derived from a deed recorded June and the

following reservation:
conveyance subject right“This is to the reservation of a of

way easterly20 feet wide on thé end of said lot next to said
kept openChase’sLot to be and in common for the use of

proprietorsthe of the beach forever.”
quoted language appearedThe first in a deed from Richard Fowler

August, appeared every1893,to Herbert Parker in and has in deed
in defendant’s chain of title since that time.

period time,Over a of Rivard blocked the area of the easement
by placing consistingobstructions of cement blocks and other

preventmaterial calculated to access to the beach over the claimed
right-of-way plaintiffsfrom River Street. The instituted this action

petition permanent injunction,as a for a and were awarded relief
by enjoinedan order theof trial court which the defendant from
obstructing right-of-way. (Gray, J.)the The Trial Court determined

agreedupon supported bythe case an statement of facts a number
of exhibits.

“[t]heThe court found that records of the Town of Seabrook
general publicindicate that the within the Town of Seabrook and

replaced original ‘proprietorsindividual owners have of the
publicbeach.’” The court also found that the has used the access

way continuously twenty yearsfor over and ruled that the
inrestrictions the Rivard deed constituted a covenant intended to

plaintiffsbenefit the and to run with the land. The court also ruled
right-of-waythat the could be as ancharacterized easement which

originally conveyed writing extinguishable.was in and was not The
finallycourt found that the defendant’s conduct resulted in a

plaintiffs’ expense unjustlybenefit himto at the and that he had
bybenefited his conduct.

put strong jurisprudentialdefendant, down,A thus does not have
blowing upon appeal.winds at his back hewhen embarks an

agreed sparseHowever, the statement of facts in this case is and
origins plaintiffs’ priormakes no mention of the of the titles to the
drastically limiting scopedeeds,dates of their thus the of the fact-

finding available to the trial court.
principalThe issue in this case is to determine for whose benefit

right-of-waythe exists. To make this determination favorable to the
plaintiffs, phrase “proprietorsthe of the beach” had to be
interpreted to include them. The trial court found that the records
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general public withintheindicated thatof Seabrookthe townof
original proprietorsreplaced theplaintiffs hadtheSeabrook and

land had beenthat thealso foundThe courtof the beach.
agreed facts do notTheand the town.partitioned to individuals

legalsupport conclusion.this
of Newto the settlementlands date backProprietary or common

byThey acentury. were createdHampshire in the seventeenth
groupa of individualstownship large of land togrant or tractof a

270,Kenrick, (Smith)N.H.Proprietors v.Cornishproprietors.or of
until, by voteinland commonproprietors held the(1809). The271

it,it, developed otherwisethem, they partitioned ormajority ofof a
then, however, could retainproprietarythedisposed of it. Even

Id. Thegovernance lands. at 272.of suchover thesome control
cause title totown did notproprietary into aincorporation of the

town,change proprietary to thefrom thelands tocommonthe
provided for such aincorporation specificallyact ofunless the

225, (1872);Fowler, 228-29Hampton 52 N.H.change. v.South cf.
796,127, 129-30,Palmer, 153 A.2dHampton v. 102 N.H.Town of

legal entity).in town as(title lands in town vested(1959) to798
plaintiffsappeal is that theonmain contentionThe defendant’s

determinetrial court toadequate for thepresent evidencedid not
original proprietorsplace thein the ofplaintiffs now standthat the

right-to theplaintiffs’ make no referencedeedsbeach. Theof the
their chains ofprovided no evidence thatof-way, plaintiffsand the

Fowler, originaltheof Richardback to the titlecould be tracedtitle
anyright-of-way, otherorsubject thethe land toowner of

Instead, relyplaintiffs on the absencetheproprietor of the beach.
in offices of the townconcerning proprietary lands theof records

State, places in whichSecretary the twoofand theof Seabrook
proprietary:23, require certainrespectively,andRSA 303:21

argue no records ofthat becausekept. plaintiffsto be Therecords
“proprietorsexist, phrase of thedeed’sproprietary thea Seabrook

beach,or “of” the notproperty nearrefer to ownersbeach” must
in historical context.was used anproprietors as that termto

subjectproperty the of fourencompassing has beenThe thisarea
1800’s, which involved Richardby in the all ofthis courtdecisions

dispute inFowler, original in this case.owner of the landthe
Fowler, 428, (1893);414 Fowler v.30 A.v. 67 N.H.Seabrook

Hampton Fowler,Beckman, 424, (1891); v.A. South66 N.H. 30 1117
Fowler, (1872).Hampton v. 52 N.H. 225(1874);N.H. 197 South54

againstcase, successfully his title variousFowler defendedIn each
claimants, including the town of Seabrook.
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agreedsupplied supportThe facts and the statement do not the
expressed implied grantconclusion that there was either an or an

plaintiffs’ predecessors. equallyof some kind to the The statement is
mightexpressionof an of whichdevoid factors lead one to conclude

prescriptive right mightthat there was an adverse or which inure
plaintiffs’ 512,Rodgers,to the benefit. Elmer v. 214106 N.H.Cf.

(1965). being proof plaintiffsA.2d 750 There no that these stand
“proprietors,” judgmentin the shoes of the the must be reversed.

Reversed.

All concurred.
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