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Rockingham
No. 88-029

HampshireThe State of New

v.
Alfred O’Connell

4,November 1988

Merrill, attorney general Jones,Stephen {Douglas N. assistantE.
byattorney general, brief),on the brief for the State.

O’Connell, by brief, pro se.Alfred

Thayer, appeals SuperiorThe defendant from an order of theJ.
directing produce{Nadeau, J.) him to certain documents toCourt

attorney general (the State)of the and from the court’sthe office
request compelled torefusal to honor the defendant’s not to be
judiciallytestify. proceeding supervised depositionThe below was a

358-A:8, attorneypursuant which outlines theconducted to RSA
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investigations, andfraudsubpoena power in consumergeneral’s
investigate complaintsto311:7-b, the StateauthorizeswhichRSA

appeal.dismiss thepractice of law. Weregarding unauthorizedthe
appeal:ofin his noticeproperly raises two issuesThe defendant

freeright to fromsuperior him his becourt deniedthewhether
I, 15 the Newpart ofunder articlecompelled self-incrimination

Unitedto theand the fifth amendmentHampshire Constitution
testify judiciallyat aby requiring him toConstitutionStates

immunity;prior grant anddeposition a ofsupervised without
which theproduce certain documentscourt’s order towhether the

a matteralleges already possessionin orthe State’sdefendant are
impermissible and a denialharassmentpublic record constitutesof

rights and Federalprocess under both the Statehis dueof
Constitutions.

1986, pro court aAugust, filed se with thisIn the defendant
Enterprises, Inc.of Hutchinsonappealof in the matternotice

v. Marianne O’ConnellPedlar Realtors andYankee Alfredd/b/a
untimelyultimately filed. At86-371), which was dismissed as(No.

might haveaware that John A. Settlepoint, the State becamesome
appealof andpreparingin his noticethe defendantassisted

If wasState’s beliefpleadings respectwith to this matter. the
correct, engaged in thebeen unauthorizedMr. Settle would have

Settle, 124RSA State v.practice law in violation of 311:7. Seeof
investigatory832, 837, 6, (1984). to itsA.2d PursuantN.H. 480 8

311:7-b, speaktoRSA State asked Mr. O’Connellpowers under the
regardinginformally attorney general’s his relation-with officethe

so, theto do Stateship with Mr. Settle. When Mr. O’Connell refused
attorneysubpoena directing appearto at thea Mr. O’Connellissued

testify produceto documents. Seegeneral’s office to and certain
311:7-b, I.RSA

placeappearto at the time andWhen the defendant refused
subpoena, petitioned superiorspecified in the the State the court

358-A:8, 311:7-b, compelIII thepursuant to RSA VII and RSA to
compliance upon him.impose penaltyaand to civildefendant’s

hearingappear for thisAgain, defendant did not at a setthe
him,contempt,in fined andThe found the defendantmatter. court

attorney general’s Septemberappear office onhim to at theordered
date, bring14, toappear that but failed1987. The defendant did on

requested and to answerof documents also refusedwith him all the
relationshipfully questions Mr. There-relative to his with Settle.

after, contempt againsta order the defendantthe court issued
supervisedjudiciallydirecting pay appearhim to a fine to at aand

18,deposition on December 1987.
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appeared deposition againThe defendant at this but did not
produce requested deposition,the documents. At the time of the the

withdefendant filed the court a document entitled “Memorandum
RightSupport Compelledof Law in of to be Free from Self-

Investigation,”Incrimination in an Unauthorized Practice Lawof
privilege againstwherein the defendant asserted a blanket answer-

ing questions regarding relationshipthe State’s his with Mr. Settle
RightsHampshire duringWhen,or with the New Civil Association.

deposition, privilegethe course of the the defendant asserted his
against self-incrimination, the court informed the defendant of the

invoking privilegelaw relative to the and that there were insuf-
grounds claiming respect particularficient for his it with to the

question pending.then The court further advised the defendant
privilege response particular questionsthat he should raise the in to

thought objectionable,he and that the court would consider his
objections case-by-caseon a basis. The defendant answered the
pending question questions objectionand all other without further

ground bringson ofthe self-incrimination. The defendant this
appeal challenging compelled testimony.this The defendant also
challenges produce requestedthe court’s toorder the documents.

compul­We thefirst address defendant’s claim that the
testimony grantprior immunitysion of his without a of violated

rights Hampshirehis under the New and Federal Constitutions.
privilege against onlyThe self-incrimination not toextends answers

support anyconviction,that in themselves awould but also to
soughtinformation which would furnish a link in the chain of

prosecute. Avery, 208, 212,evidence toneeded State v. 126N.H. 490
(1985);1350, States, 479,A.2d 1353 v. United 341 U.S. 486Hoffman

(1951). acknowledge rightWhile we that the to freebe from
compulsory may apply judicially supervisedself-incrimination in a
deposition, privilege justifiedwhether a witness’ claim of the is is
a decision which rests within the trial court’s exercise of sound

Lavallee, 207, 210,v. 480,discretion. State 119 N.H. 400 A.2d 482
(1979); supra. may privilegesee Witnesses not claim theHoffman
against self-incrimination to create an all-inclusive immunization

testimony. privilege separatelyRather,of their the beshould raised
respect question propounded,with to each and the witness should

present adequate uponthe court with information which it can
privilege applies. Bell, 444,determine if 447,the v. 112State N.H.

(1972); supra.753,298 A.2d see756 Hoffman
alreadyWhere, here,as the defendant has answered the

questions, argues,whether,State’s we need not decide as he his
againstright abridgedself-incrimination was when he refused to
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subsequentagainstgive in ahimusedcould beevidence that
privilegemade,proceeding. thehas beena statementOncecriminal

evidentiarymayagainst use of thatlimit theself-incrimination
proceeding. Sanborn,subsequent In reSeecriminalin astatement

appropriate(1988). time726, The430, 437, 545 A.2d 732130 N.H.
privilege, therefore, the defendantas far asthea claim ofto review

attempts the evidenceto useconcerned, the Statewhenwould beis
proceeding.against time, the defend-suchUntilin a criminalhim

premature.claim isant’s
argument,defendant’s secondreach the merits of theWe need not

copiesproduce documents, of which thethe court’s order tothat
attorney general’salreadyalleges in thedefendant are either

publicpossession him,to constitutesrecords and accessibleor
process rights,his State and federal dueand a denial ofharassment

preserve for our review.to the matterthe defendant failedbecause
relating requestedthea claim toThe defendant never raised

putlaw, nor did he otherwisein his memorandum ofdocuments
regarding the documentsthe trial court. Its orderthe issue before

agreed providequestion, to thethat the defendantin which states
byrequested supportedmaterials, Atthe record.isState with the

judgedeposition, indicated to theof the thethe conclusion
expectedprecisely tohe would bewhich documentsdefendant

object.produce, Since the trial courtthe defendant failed toand
alleged byopportunity theto address the errordid not have an

appeal.defendant, Statewill not consider the issue onthis court
(1986).724, 986,Lillios, 722, 522 A.2d 987v. 128 N.H.

by were either notthe defendantThe other issues raised
Sup.appeal.preserved appeal or not raised in his notice of Seefor

directingmotion for an order the StateCt. R. 16. The defendant’s
transcript Septemberprovide copy 14,him of the of theto with a
prejudice.deposition1987, denied withoutis

Appeal dismissed.

All concurred.


