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Stephen attorney general (BrianMerrill, Tucker,E. T. associate
attorney general, orally),on the brief and for the State.
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Duggan, appellateJames defender,E. Concord,chief of on the
orally,brief and for the defendant.

degreeSouter, J. The defendant stands convicted of first
1(a), appeals assignmentsmurder, 630:1-a,RSA and on four of trial

post-trial by Superior (Cann, (a)and error the J.):Court in
admitting inculpatorythe informer,defendant’s statements to an

objection receipt testimonyover the that of the informer’s violated
rights (b) rulingcounsel;State and federal to in that other

concededly derogationdefendant,statements of the inobtained of
rights impeachcounsel,State and federal to could be used to him

(c) refusing give proffered jurystand;if he took the in to
significance flight byinstructions on the of an individual who the

(d) refusingdefendant murder;claimed had committed the and in
public post-conviction depositionto authorize funds for a of that

same individual. We affirm.
8, 1984, defendant,On March Bruneau,the Robert went to the

Baranski, Manchester,house of one in associates,where he met two
plannedMathieu,Asselin and with whom he to travel to Florida.

postpone departure byThe defendant asked the others to their one
day, give speak estrangedto him wife,time to with his Emma
Waters, before he left. The defendant was then under indictment

kidnapping previouslyin Waters,Maine for and he had boasted
that he would kill her unless she desisted from her intention to
testify against 9,him. On the afternoon of March the three men

length,where,drove to Concord at Asselin and Mathieu observed
approach Hampshire Hospitalthe defendant inWaters a New

parking lot and thereafter drive out of the lot in a car with a
woman. Asselin and Mathieu then left for Florida without the
defendant.

Early evening,that the defendant walked to a house on the
Concord,outskirts of from which he called Baranski. Baranski

pick up, waydrove to Concord to the defendant and on the back
just got mykillingsaid,to Baranski’s house the defendant “I done

onlywife. I shot her in the head once.” He then took out a hand-
gun replaced emptyand an shell with a live round. At Baranski’s
house, the defendant retrieved his own car and left for Florida in
pursuit eveningof Asselin and Mathieu. That same Waters’s car

parkedwas seen about a half mile from the house at which the
following bodymorningcall,defendant had made his and the her

single gunshotcar,was found beside the with a inwound the head.
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10,Later on March intothe defendant ran Asselin and Mathieu
Theyin a rest area in North or South Carolina. noticed he was

belt,carrying guna under his and he told them he had killed his
Although joinwife. the defendant wished to the other two at that
theypoint, persuaded plan spothim to a rendezvous aat further

there, however,stopsouth. Asselin and Mathieu failed to but drove
straight Daytona,to Florida.

they arrived, they againSoon after were reminded of the
persistence seeking company, policedefendant’s in their when a

theystoppedofficer them as were about to enter their van and told
policethem that a friend of theirs named Bob had asked the to tell

waiting Army building.them he was at the Salvation Instead of
going there, however, Asselin and Mathieu made calls to Baranski

Concord,policeand to the in Hampshire,New to find out whether
had, fact, they been,Waters in been killed. When found she had

they they killing Daytonatold what knew police,about the to the
relayedwho the information to Concord.

Baranski, too, spoke verifyingwith the authorities after that
Waters had been killed as the defendant had said. He first called

police,the passed inquiryState who his on to the Concord Police
Department. Investigators from Concord then called on Baranski
and took his statement

course,In due chargedthe defendant was with homicide and
arrested, custody awaitingand while in Hampshirereturn to New

telephonehe made several 11,calls duringto Baranski. On March
police,an interview with Concord Baranski told them the defendant

had probablycalled and again.would call him collect When he
do,asked policewhat he should expense anythe himtold the of

long distance collect calls would be his and acceptthat he should
or refuse them as policehe saw fit. Baranski told the he would

calls,accept the and thereafter informed them that the defendant
anyonehad himasked if he knew who “could take care of” Asselin

Mathieu,and the former of whom the defendant had said he
intended to blame for the murder.

As soon as the defendant had been Hampshire,returned to New
Departmentmembers of the spokeConcord Police with him at the

county jail awaiting lawyerwhere he was trial. The defendant’s was
present,not policeand constitutionallythe adequateelicited no

rightwaiver of the presencedefendant’s to the of counsel before
agreed speakhe to murder,with them. He did not confess to the

however, purportedbut merelyto admit that he had assaulted his
late wife. The suppressedtrial court the use of this statement in

case,the althoughState’s direct and the court ruled further that
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impeachment, never took thethe defendantit could be used for
stand, introduced.and the statement was never

stand, could locatetake the for neither sideNor did Mathieu ever
over,waswas arrested after the trialhim in time. When Mathieu

public paysought to forwas denied fundsthe defendant but
deposing the defend-him a material witness. We consolidatedas

appealappeal issues raised in histhis denial with theant’s from
conviction, which we now turn.tofrom the murder

testimony repeatingargues, first, that Baranski’sThe defendant
byincriminating in the course ofmade the defendantstatements

telephone inwas received into evidencefrom Floridacalls
rightsderogation to theState and federalof the defendant’s

Const, pt. I, 15; Const.art. U.S.of counsel. See N.H.assistance
begin v.with the State claim. See StateVI and XIV. Weamends.

(1983).226, 232, 347,Ball, 124 471 A.2d 351N.H.
rightdispute to thethe defendant’s article 15There is no that

by of the commencementhad attached virtueassistance of counsel
Scarborough,proceedings, 124 N.H.v.criminal Stateof formal c/.

(1983).367, 909, the363, The State does not contestA.2d 912470
proposition entitled to thedefendant was thereafterthat the

any interrogation,during in the admittedofassistance counsel
right,any Elbert, N.H.see State v. 125of waiver of thatabsence

deny(1984).1, 9, 854, it isNor does the State480 A.2d 858
interrogationsemploy parties to conduct thatto thirdforbidden

directly byrightinfringe ifto counsel donewould the article 15
Tapply,police. 318, 325, 900,124 470 A.2dv. N.H.the See State

(1983) (right beunder State Constitution should904 to counsel
liberally.)construed

point disagreement occurs, however, at the defendant’sThe of
indirectly throughpolicethat the in this case didassertion

directly,they concededlyagency thatcould not doBaranski’s what
bygather surreptitiouslypolice evidencethe used Baranski to

byimposedcircumventing 15 onlimitations articlethe conceded
rightinterrogation has vested.a defendant whose to counselthe of

purposespropositions: (1)Specifically, that fordenies twothe State
havingapplying 15, acted asBaranski can be viewed asof article

duringgovernment’s agent his conversations with the defend-the
(2) part conversations,ant; if attributedin thoseand that Baranski’s

interrogationState, under article 15 in theforbiddento the was
dealing raised,In with the issues thusor waiver.absence of counsel

agencyapply concepta of to determinebothwe must therefore
equivalentparty of athird functions as thewhen an ostensible
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identify activityinterrogationconcept thetopolice officer and a of
implicates protection.15articlethat

subjectrelationship a firstagencythe is ofThe ofdefinition
Constitution, approach it withand weimpression under the State

employed.specific in which it to be Sinceemphasis on context isthe
government subject athe is tomakes no claim thatthe defendant

disability from a defendant afterper se to receive evidence obtained
object agencyattached, mustright has the of an testto counselthe

processesdistinguish permitted forbiddento between andbe
obtaining Athe defendant.employed in the evidence from

throughengaged processgovernment inthe has theconclusion that
already obtained,agent, merelynot received evidencean and has

by policeproof action arequire of some affirmativemust therefore
interroga­governmental precededthat theor officialofficer other

reasonably partyhave the thirdand can be seen to inducedtion
interrogation place.tookconduct the thatto

governmental qualify.will MostTwo of actionvarieties
agreementobviously, government’s partya third thatprior withthe

to evidence from a defendant willthe latter should act obtain
mayagreementas act inducement. Such ansuffice affirmative and

action, mayparty’s itmerely third or takeor sanction theauthorize
contract, agreed-upon quid proprivate withthe of a anon features

may expressed withquo party’s or results. befor the third efforts It
side, by or Butprecision on or a mere wink nod.each confirmed

be,agreement may there will behowever formal or informal the
parties,responsive and thecommunication between thesome

understanding partyexchange an third will bewill that theevince
government’sacting government’s or for benefit.on the behalf the

however,governmental inducement, mayprior fallNot all
agreements, requiring responsivescopethe understood aswithin of

third-party prior govern­Acommunication antecedent to action.
request effect, thoughhelp may the even themental for have same

may replyuponparty it make no back to thewho actsthird
circumstances, justgovernment in thethe time. In these asat

law, partyin theunilateral the civil thirdfamiliar field of contract
may respond by taking governmentsimply the action a officialthat

requested, communicating nothing govern­back to thehas while
until fruits beenment some testimonial evidence or its have

obtained from a defendant.
instance, by by merely requesting,agreeingIn or theeach such

any interrogationgovernment of awill have acted in advance of
defendant, way maywill have in a that be understoodand acted
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engagepartyto have formed an forinducement the third to in such
questioning maysure,as later occurred. To be the inducement

variety third-partyanyderive its offorce from of a wideone
good may respondinterests: the citizen from a sense of civic

obligation, may looking prose-while the common informer be for
leniency paymentcutorial or even in cash. But in each such

government partyinstance, the fact that the asked the third to
party suppliesobtain the evidence that thirdthe later will be the

necessary ground holding governmentsufficient and for the
responsible principal interrogative activityaas for the of the third
party agent.as its

party’s mayactivity qualifyThe nature of the third that thus
interrogation purposes presentas for of article fifteen does not a

subject inquiryoriginalof such under State law. See v.State
Tapply, By very318, nature,124 N.H. A.2d470 900. its interro­
gation passivity, proof requiresis distinct from and its the

somethingdemonstration of more than an informer’s mere
willingness imprudentto listen to a defendant’s disclosures.
Accordingly, agent intentionallymustthere be evidence that the
questioned defendant, revelations,a or himinduced to make or

reasonablyrelationshipestablished a with him calculated to draw
incriminating 322-25,out disclosures. See id. at A.2d470 at 903-­

showings may04. It is on such that a court find those functional
equivalents interrogation policethatof the would be frombarred
conducting in the absence of counsel or a defendant’s waiver.

Applying conceptsthese hand,to the record at we hold that
adequate findingevidence sustains the trial court’s that Baranski

“working agent,was not lawwith enforcement” as an and indicates
engaged interrogation. police not,further that he in no The did of

gocourse, was, rather,into Baranski the first instance. It Baranski
by calling police,who made the initial move the State and when

police spoke they stepshim,the Concord with took no affirmative
help. generous suggest,to enlist his While it seems to as the trial

judge may duty,did, that Baranski have acted from a ofsense civic
police agreementthe record demonstrates thethat nomade with

requested help They appealhim and no from him. made no to the
obligations citizenship, they anydispositionof did not thediscuss of

charges, they paid promised moneypaycriminal neither nor to for
they theyinformation, and made it clear that would not even

charges anyunderwrite Baranski’s toll for of the defendant’s collect
calls.
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in effortshisindeed, can adducemost, the defendantthatThe
hadBaranskirelationship facts thatagency are theprove anto

he wastimepast, at the relevantin the thatinformeras anacted
ultimately subject him tocommitting drug that wouldoffenses

of thethe firsthad disclosedcharges, after heand thatcriminal
informationthat thepolice indicatedthestatementsdefendant’s

giveas toso connectedthese facts isBut none ofvalue to them.had
The indicationrelationship we have described.agencytherise to

an offerorinforming with evidencenot followedprior wasof the
the Concordforpreviously informedBaranski hadproof thatof

inquiremight basis tobeen somehavein which case therepolice,
policeunderstanding thecontinuing thatpossibility of atheinto

customary recompense.in forreturnhim to act for themwished
priorBaranski’sthe facts ofinferred fromall that can beAnd

activity evenengagement in criminalhisinforming, coupled with
hopeinformation, reason toBaranski hadis thatpassed onas he

to his benefitpolice would redoundany help rendered to thethat
however, supply themotives, notdoHopes andin the future.

Finally,agency requires.requestagreement thatorelement of
supplied haspolice that informationalthough from theindications
requests,contexts, nocould, be seen as tacitinthem somevalue to

presentby on therequired the trial courtwasinferencesuch
police had beentheoccurred afterAll conversationsrecord.

reject from theaccept or callstoemphatic the decisionthat
alone, is no evidenceand thereBaranski’s decisionwasdefendant

they really wanted Baranskianythingpolice did to indicatethethat
entirelyverbally telling a matterthey him waswhat wereto do

102-04,100,Smith, 482Ariz.v. 107him to decide. Statefor Cf.
context, police863, that the(1971). In this the factsP.2d 865-67

Baranskiacknowledged they glad the informationwere to have
anyabouthim once or twice to conversesupplied, and called

crossinghave,might have been viewed asneed notinformation he
importunity to obtain.to receive andline between readinessthe

requisiteEqually unproven the record before us is the secondon
counsel, agent’sright thetosurreptitious violation of the Stateof a

incriminatingreasonably to obtaincalculatedintentional behavior
inpolicethethe reticence ofThe evidence discloses thatevidence.

dealingsanalogue in withdealing had its Baranski’swith Baranski
Baranski on eachlatter who calleddefendant. It was thethe

said or didoccasion, that Baranskithere is no evidenceand
Apparently Baranski’s closestanything encourageto incrimination.

innocuously, “howquestioning to ask the defendantapproach to was
finding on thisdoing.” Although made nothe trial courthe was
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point, no fact-finder could have concluded that behaviorBaranski’s
interrogation.equivalentwas functionalthe of

Here it is well to thatmention the defendant has raised a related
scopeissue the theabout of defense’s ofcross-examination Baranski

relationship police. judgeon his with the The trial sustained
objections questions priorto defense about Baranski’s contacts with

generally,police although testifythe did thatBaranski he had
agencypolice past.toinformed some in Thethe court also ruled

questions duringout about Baranski’s criminal behavior the time
receiving out,he was the defendant’s As itcalls. turned Baranski

jury engaged illegal druglater testified before the that he had in
activity during period question,the in but that he nothad disclosed

police daysthis to the a fewuntil before trial.

agreerulings.There was inno reversible error these We
judge merely priorwith trialthe that evidence about contact with

unspecified police agencies insufficientlywas focused on the
relationship policebetween Baranski and the Concord at the time

question, contemporaneousin and that evidence of Baranski’s
activity, per se,criminal could have done no thanmore reveal

goodBaranski’s reasons of self-interest willto cultivate the of law
challenged questionsis,enforcement. That the were not tailored to

call for answers that havecould cast doubt on trialthe court’s
finding actingputnot, it,that the was wedefendant as would as

agent evidentiarypolice. sum,an of the In no error infects the trial
finding through personcourt’s that State did actthe not the of

abridge righttoBaranski the defendant’s to counsel under article
15.

parallellook, now,We to the defendant’s claim under the
sixth amendment,and fourteenth amendments. Under the sixth

“by happenstancethere nois violation when luck or State—the
incriminating rightobtains statements thefrom accused after the

Moulton, 159,to counsel has attached.” Maine v. 474 U.S. 176
(1985). informer,When the forconduit those statements is an the

enquiry language originatingis,relevant in in v.Massiah United
(1964), agentStates, U.S.377 201 whether informerthe was a State

“deliberately counsel,who the inelicited” statement the ofabsence
206,.id. at and awithout valid waiver.

appeal emphasized agencyinCases the ofcourts have that
relationship”status under the federal law entails a “substantial

alleged agent police, Lynch,between the and the United v.States
(8th 1986),765, denied,800 F.2d 769 Cir. cert. 479 1094 andU.S.

(1987), “agreement,” Lightbourne481 U.S. 1022 in the nature of an
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1012, denied,Dugger, (11th 1987),v. 829 F.2d 1020 Cir. cert. 109
merely(1988),S. Ct. 329 which notis inferable because the

anticipation mightinformant elicited evidence on the mere that he
benefit,later make some use of it for his own United States v.

1012,Taylor, denied,(10th 1986),800 F.2d 1016 Cir. cert. 108 S.
(1987). agency. LightbourneCt. 123 Motives do not establish v.

Dugger, supra at 1021. a . .defendant . make out a“[Nor does]
right by showingsimplyviolation of sixth that[the amendment]

informant, through prior arrangement voluntarily,an either or
reported incriminating Rather,his police.statements to the the

policedefendant must thatdemonstrate the and their informant
action, beyond merely listening, designedtook some that was

deliberately incriminating Wilson,to elicit remarks.” Kuhlmann v.
436, (1986).477 U.S. 459

standards, agencyGiven these was as far from this case for sixth
purposesamendment purposeas it forwas the of article 15. There

any agreement, otherwise,was no evidence of tacit or and the
nothingrecord shows hopemore than of some future benefit on

part.Baranski’s

Nor was there evidence that could have satisfied the test of
deliberate elicitation. There was no indication that Baranski made
efforts to defendant,stimulate conversation with the see United

Henry, 264,States v. (1980); Wilson,447 U.S. 271 n.9 Kuhlmann v.
supra 458, engagedat or “equivalentotherwise in the of direct
police interrogation.” Wilson, supraKuhlmann v. at 459. Baranski’s
essentially passive receivingrole in listeningthe calls and to the
defendant belie deliberatelythe claim that anything.he elicited For

purposes, well, then,federal rightlyas the trial court denied the
suppressmotion to testimonyBaranski’s about the defendant’s

incriminating telephone.statements on the
not, however,This conclusion does presentexhaust our concern

with the rightsdefendant’s State and federal to counsel. The
defendant’s appealsecond issue on rightsrests on a claim that to
counsel under article 15 and the sixth and fourteenth amendments

abridged bywere rulinga trial court that the State was not barred
impeachingfrom the givendefendant with a statement he had to

police.the Concord After Florida,the defendant’s arrest in he
rightinvoked his to counsel under Miranda and did not thereafter

initiate police.conversation with Arizona,the See Edwards v. 451
477,U.S. (1981). Upon484-85 Concord,his return to detectives

from the DepartmentConcord spokePolice with him and obtained
an rights,ostensible waiver of his Miranda after which he made
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denyingexculpatory Waters,that he killedan statement had
although admitting a assault.to non-lethal.

By soughttrial,motion in filed thelimine before defendant to
authoritysuppress Arizona,the on of v.statement “Edwards 451

Beaupre, Tapply,(1981); 155;v. v.U.S. 477 State 123 N.H. State
(12/27/83).” conceded,The124 N.H. 318 State and the trial court

policeruled, the had the in violationthat obtained statement of
previouslyMiranda, since the defendant had invoked Miranda

rights and had not initiated the conversation with the Concord
supra.policethat led Edwards v.to his statement. See Arizona His

purported inadequate, andverbal waiver was therefore his
in the inwas inadmissible case chief.uncounseledstatement State’s

supraArizona, ruled,v. at The trial court furtherEdwards 487.
impeachhowever, that the State could use the statement to the

authoritystand,if the Harris v.defendant he took the on of New
holding permissible(1971),York,401 U.S. 222 such a result under

fifththe amendment.
appeal, challengeIn this the defendant seeks to the trial court’s

ruling, misapplication Harris,or asnot as a of Miranda but an
abridgment right independentlyarisingof to ashis counsel of

byamendment,Miranda under article 15 and the sixth virtue of
proceedings againstof formal criminal him.the commencement

independent properlyreasons, the notFor two we hold issue was
raised.

adequatelyFirst, the motion in limine did informdefendant’s not
anyjudge histrial that the defendant based claim on otherthe

theory consequencesthan the of a Miranda violation. The citations
TapplyBeaupre (a applying Edwards), (aEdwards, case andto

rightinvolving duringcase the counselState constitutional to
charges)interrogation thatbefore all indicated thecustodial formal

only andwas concerned with a Miranda violation suchdefendant
rights Tapply.post-Miranda inlaw as wereState considered

Although the motion also asserted thatit is true that defendant’s
rightspost-indictment attached, theof counsel had claimed

solely by to concernedwas reference cases withviolation described
rights.dealing post-indictmentMiranda, not withto cases

subsequentalthough judge’sMoreover, the trialit is clear that
only significance the Mirandaorder with the ofwritten dealt

by referring relying Harris,violation, to Edwards and on the
nothing judge’sapparently further call thedefendant did to

theto an claim under sixth amendment orattention additional
theorytherefore,hold,We that no such additional ofarticle 15.

rulingpresentedadequately trial thewas to the court. Sincerelief
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concededly applied Harris, noas it there iscorrect insofarwas
for ourissue consideration.

assuming arguendoSecond, raised anthat the defendant issue
rightsinvolving post-indictment counsel,State and to wefederal

adjudication.prejudicial speculativeerror forfind claim of toothe
impeached.never and was never We haveThe defendant testified

knowingway of his remain off theno whether decision to stand
by anyany degree ruling limine,influenced to the in more thanwas
happenedtell hadwe can what would have if he testified. We do

testimonynot know whether his would have differed from the
actuallystatement,of his orsubstance whether the State would

impeachthehave used statement to him.
anyonlyrecord, indeed, not basisThe is devoid of to infer that

suggestiveprejudiced, justthe defendant was but it is in fact of
opposite. It will rememberedthe be that the statement was an

denying killing.exculpatory one, the The defendant has never
untrue,that the was heclaimed statement or that would have told

storyexculpatory is,ifa different he had the stand. Theretaken
possibilitythen, balance,on more reason to theinfer that of

byimpeachment nothinguse of the tostatement had do with the
suggestsilent,decision theredefendant’s to remain than is to

otherwise.
any inabilityevent,In of thebecause defendant’s total to show

any ruling,trialconnection between the court’s the defendant’s
any ensuing prejudice, rulingdecision, and the inwe hold limine

inadequate present appeal. Onlyto an on if theissue defendant had
impeachment bytaken the stand and thesuffered statement’s use
adjudicationripeanwould issue be for Accordhere. State v.

(1985)(no inquiryLaRose, 150,146, 1224,127 N.H. A.2d497 1228
possible prejudice ruling allowing byimpeachinto State tofrom

prior stand);conviction takewhere defendant does not Luce v.
(1984).States, 38,United 469 43U.S.

Although bywe are of two themindful cases cited defendant as
contrary authority, distinguishable, respecteach is witheven to the

(1972),Tennessee,In v.federal claims. Brooks U.S.406 605 the
challenged requiring testifydefendant hima State statute to hisas

entirely. trial,own first witness or remain off the Atstand he had
constitutionality by limine;attacked the statute’s inmotion after

ruling, presentedan unfavorable he two witnesses but did not take
the stand himself. is trueWhile it that the reachedCourt the merits

challenge though stand,of his even the neverdefendant took the
it would have made no sense to insist he do so.that The essence

rightclaimof his was had athat he to take the stand after
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presenting witnesses, the in issuehis own and State rule barred
doing say,That is to thehim from so under those circumstances.

onwas be the limitation theviolation claimed to statute’s
right productioncase,to his own the ofstructure notdefendant’s

possibleprejudice the iffrom the treatment on standdefendant’s
testify point in when the statutehad chosen to at the his casehe

him to doallowed so.

support Portash v.do we for the defendant in NewNor find
Jersey, (1979). case,450 In that the trial court had ruled440 U.S.

legislatively grand jury testimonythe defendant’s immunized
impeachment, Althoughfor and he never took the stand.admissible

appealmajority the fromof the court reached merits of his thata
ruling, majority premised,opinion alia, onthe was inter the

highest appellatethat the State court to have reviewedobservation
so,issue on its merits. Even Justicethe case had considered the

concurring other,Powell, himself and one observed that thefor
challenging rulingprocedurepreferred a calls for thefor such

presentstand, in order to a concrete factualto take thedefendant
challenges by with noand avoid artificial defendants realrecord

testifying.in Id. at 462. And Justice Blackmun wrote forinterest
manylistingjustice dissent,in of thehimself and another

opinionsupportinvoked above for hisconsiderations we have as
appellatespeculativewas and forthe issue too remotethat

adjudication. respectfullyId. at be the467. We hold this to sound
view.

Although stand,not take he did not limitthe defendant did the
plea guilty, coupledto a not with reliance on thehis defense of

Consistently reportproof. of oneburden of with Baranski’sState’s
telephone defendant,thewith defense counselof his conversations

managed put view that had murderedto forward the Mathieu
lying supportto Inthat was cover for him. ofWaters and Asselin

juryposition, urgedcounsel the to that Asselin andthis consider
calling speaking policedisappeared and with the onMathieu after

onlyagainnoting12,1984, hadthat Asselin been found afterMarch
charges case, andin Maine unrelated to this that.an arrest on

missingwas still at the time of trial.Mathieu
argued andthat Asselin’s Mathieu’s behavior shouldThe defense

applied aunder the rule sometimes to defendant’sbe evaluated
mayflight indicatingpost-offenseconduct, seen asthat be

guilt, Cassell, 23,22,v. 523of seeState 129N.H. A.2dconsciousness
followingconsequently requested(1986).40, the41 Counsel

given jury:be to theinstructions
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Roger and Claudeheard that Asselin“You have evidence
to with thekeepto commitments meetfailedMathieu

investigating and renderedofficers in this case otherwise
requestedwho had theirunavailable to officersthemselves

thecooperation throughout course oftheandassistance
you may thatinvestigation. concludeFrom this evidence
guilt.”they conscious of their ownwere

course, in theyou all the evidence“. should consider. . Of
circumstantial,case, in order to decide whetheranddirect

guilty beyond aproven defendantState has thethe
doubt, flightincluding any of or otherevidencereasonable

Roger avoidby toClaude Mathieu and Asselinefforts
police prosecuting authorities.”with the orcontact

anrequest is to have beenjudge’sThe denial of each claimedtrial
theory Seejury on the of defense.to instruct theerroneous refusal

124,Aubert, 634, 635, (1980).421 A.2d 125120 N.H.State v.
beyondnothingrequest, saidAs denial of the first need beto

equivocal than the classicnoting refers to far morethat it action
customarily thoughtfugitive tothat areexamples of behavior

WlGMORE,significance flight.of 2justify on Seean instruction the
1979) escape from(Chadbourne (flight,rev. ed.Evidence 276§

concealment,arrest, assumption of falsecustody, toresistance
second, arguendo elusivename). will assume that theAs to the we

flight, therequalify as and thatthe two witnesses wouldbehavior of
juryof law theno error as a matter to instructwould have been

flightevaluating mightit considerthat in a witness’s behavior
however,follow, thenot that(though efforts”).“other It doesnot

charge jury was an error.refusal thus to the itselfcourt’s

is, course, judgea is boundWhile it of true that trial
“theory defense,”jury if thereon a ofto instruct the defendant’s

evidentiary it, supra, lawsupportan to v. Aubert ouris basis State
“theorydistinguishes “theory of from what called aa defense” is

Guaraldi, 93, 97, 233,case,” 235-­of the v. 124 N.H. A.2dState 467
the(1983). simply position36 defendant’s on howThe latter is the

id.,interpreted, whereas abe andevidence should evaluated
plea“theory as akin a civil ofof defense” has been described to

avoidance, by thewhich the defendant “admitsconfession and
excuse,allegation pointsof the to facts that exoneratesubstance but

thereby liability.”justify escapesor Statehis actions such that he
theoryGuaraldi, is,supra 97, ofv. at A.2d at 235. That a467

legal significanceproposition of claimeddefense is a about the
facts, scope judge’s responsibilitythus falls within the of aand it
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jury 10,Bird, 15,v. 122to instruct the on the law. See State N.H.
(1982).441,440 A.2d 443

understood,As the term is so the defendant advanced no
theory simply argumentdefense,of but made a factual that tended

guilty. not,to indicate someone else was The defendant was
elucidatingtherefore, entitled under Aubert to an instruction such

may mayposition, ina which or not be mentioned the course of
charge judicial Shannon,the as a matter of discretion. See State v.

(1984).662, 1164,653,125 N.H. 484 A.2d 1172 Since one cannot
say jury incapable following evaluatingthat the was of and the

argument flightindefendant’s the absence of an instruction that
expressin some circumstances can be taken to ofconsciousness

guilt, give chargeit was no abuse of discretion to decline to the
requested. specifically jury chargeIndeed,as the more a adverts

particular greaterevidence,theto evaluation of items of the the
becoming argumentative. preferredrisk of its The trial court

brevity argumentto risk and left the to defense counsel.
Although argument jury,that found no favor with the the

exculpatorydefendant made one further effort to find some value
upMathieu,in when the latter turned after trial. The defendant

moved for an order to detain aMathieu as material witness under
requestedRSA 597:22 and an authorization of underfunds RSA

pay deposition.to604-A:6 for the cost of his The trial court first
jurisdictional grounds,denied the motion on and later affirmed its

evidentiary hearingorder after an and reconsideration on the
hearing,merits. Mathieu testified at the after which the court

testimony presentedfound that if his had been at trial it “would
merely againsthave been cumulative the interests of defendant.”

original(Emphasis transcript.)in
pressThe defendant nonetheless still wishes to forward with

deposition, arguesMathieu’s and he here that he was entitled to
statutory rightit atake as matter of under RSA Because517:13.

privatehe further reasons that a defendant with funds at his
disposal deposing witness,would have met no obstacle in the he

publicconcludes that the court’s refusal to authorize funds for this
purpose process equalhimdenied State and federal due and
protection. argument dependsThus, the defendant’s entire on

depositionwhether RSA him517:13entitles to take the as a matter
right. position accordingly.not,of It does and the defendant’s falls
RSA has been amended since517:13 the defendant filed his

(Supp. 1988), although1985,motion in see RSA 517:13 the
following analysis.amendments would not affect the The version

providedof the statute on the at the time thebooks of motion that



119

may thetakecasein a criminalrespondent“[t]he
givingdefense, upon theany person in hisdeposition of

attorneycountycaption to thethe thereofnotice ofsame
in civilparty agiven adverseto therequired to beisthat

ofmay the trialonbe usedAny deposition so takencase.
court, the usewhenever, of thein discretionthecasethe
promotion ofnecessary thefordeemedshall bethereof

justice.”
hasstatutory compilations, that sectionpriorinappearedAs it has

case,felonyin ainapplicable prior to indictmentheld to bebeen
prior to531, (1906), andA.Nord, 63 673N.H.v. 73State

charge, Myal, 104v.Stateplea a misdemeanorarraignment onand
case, reasonedthe court188, (1962). In the latterA.2d 605182N.H.

theretried andplea, no issue to bethere isthere is athat “[u]ntil
imposed upon thenor sentenceconvictionbe no validcan

Thus, existence189, it is theA.2d at 606.Id. at 182defendant.”
statutoryconditions the defendant’sbe tried thatof an issue to

indeed, stronglyis,witness,depose a rationale thataopportunity to
maystatutory language deposition “so takenby that asuggested the

in the court’s discretion.of the case”used on the trialbe

by ahowever, concludedWhen, trial has beena criminal
longersentence, an issue to bethere is noguilty and andverdict

onlyappears be at an end. Thetried, applicability tothe statute’s
might anticipatedany be wouldupon further trial thenwhichbases

in trialoccurred theassumption reversible error hadthe thatbe
newlyconcluded, assumption discovered evidencejust the thator

is, however,There ato a new trial.entitle the defendantwould
each, theagainst in that a defendant carriespresumption the sense

Foster, 1,error, 80 N.H.State v.to reversibleburden demonstrate
trial,211, new State6, (1921), entitlement to aA. 214 or other113

444, 450, 791,Abbott, (1985). We therefore503 A.2d 795v. 127 N.H.
longer applicable conclusion of aat thethat statute is nohold

to the defendant.criminal trial unfavorable
jurisdiction of a trialrule on theoccasion here toWe have no

deposition forpost-trialacircumstances to ordercourt under these
authority discovery. See Stategood its inherent overcause under

enough102, 109, 82,Heath, (1986). It is523 A.2d 87129 N.H.v.
any good evaporated withcauseclaim of suchto note here that

findingstestimony hearing thatand the court’sat theMathieu’s
prosecution’s case.would enhanced theevidence haveMathieu’s

Affirmed.

All concurred.


