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parties, and to thirdissue notice to thealso forthwithcourt should
homes, hearingappear forin the mobile toparties with interests

the town will beand under what conditionsto determine when
the mobile homes at therequired propertythe to removeto enter

10,originalfailing order of Juneexpense, which thedefendants’
1982, will be vacated.

and remanded.Affirmed

All concurred.
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briefBownes, (David H. Bownes on theof LaconiaRandall and
orally), petitioner.and for the

(T. Plourde,Merrill, attorney general assistantDavidStephen E.
Serrell,brief, assistantand Andrewattorney general, on the

attorney orally),general, for the State.

degree onThayer, of first murderwas convictedJ. Petitioner
subsequent1975, imprisonment. HisMay 19, to lifeand sentenced

affirming his conviction. Thein ourappeal this court resultedto
along petitionwith a forfor a new trialpetitioner filed a motion

alia,court, alleging,superior intercorpus ina writ of habeas
J.)Superior (Murphy,counsel. The Courtassistance ofineffective

follow,motions, we affirm.for the reasons thatanddenied both
Greeley Garyandof Lee Annout of the deathsThis case arises
however, onlyAvery, tried, forpetitioner, Clifford wasRussell. The

fullytestimony,Greeley. moreAnn The trialof Leethe death
208, (1985),Avery, A.2d 1350v. 126 N.H. 490detailed in State

1973,following In Decemberfacts could be found.that theindicates
acquaintances he hadgroup of thatpetitioner informed athe

nearby farm, awhich he had received from$50,000 on ahidden
Gary help himrobbery. Russell topetitioner askedThebank

$1,000.money, pay Prior tooffered to Russellthe andretrieve
getto aleaving, stopped at Russell’s mother’s housetwo menthe

night petitioner returnedLater that theshotgun ammunition.and
Russell,petitioneralone, Gary The told Wendellin Russell’s car.

Greeley, Gary’s girlbrother, AnnGary’s and LeeMike Davis
drunk, nearby.passedfriend, Gary out on a couchRussell wasthat

Russell,Greeley GaryAnn butagreed take Lee topetitionerThe to
Greeley againneverLee Ann waslet the others come.refused to

seen alive.
trial, RussellMike Davis and WendellDuring the course of the

Greeley Gary seen withand Russell were lastthat Lee Anntestified
Gero,testimony byFurthermore, Arnoldthere waspetitioner.the

brother-in-law, petitioner admitted tothat the hadpetitioner’sthe
occasions,Gero, on differentkilling and had even shownRussell

were located.where the bodies



141

Arkansas,Hampshirepetitioner from tomoved NewIn 1974 the
thatstayed of Rollans. Rollans testifiedat the house Davidwhere he

trouble, had killedin because hepetitioner had him he wasthe told
occasion, theHampshire. anotherpeople back in Ontwo New

fault;Rollans, if for herall her it hadn’t beenpetitioner told “It’s
inherhappened; I fixed her. I threwnothing wouldn’t haveever

goddam river.”the
inGreeley’s Gary were foundRussell’s bodies laterAnn andLee

placeGary body from theMay 130 feet theRussell’s was1974.
Gero, Greeley’s bodyAnn wasLeepetitioner had shown Arnold and

by ahad killedRiver. Both beenfrom the Merrimackrecovered
arrested,May 1974, he told29, petitionerthe wasshotgun. whenOn

“Well, glad finallyI’m its over.”police,the
takingduring wasthat his trial hepetitioner claimsThe

by county petitionerjail physician. Theprescribed amedication
medication,that, he hallucina-a of the sufferedas resulttestified

attorneytions, sleep. waspetitioner’sThe trialconfusion and loss of
taken,being but that thethe was testifiedaware that medication

competentpetitioner appeared be to stand trial.to
historyfacts, procedurallengthyBeyond athe above mentioned

1975,appeal. petitioner’s inmurder convictionunderlies this After
groundpropetitioner to his on thefiled a se motion vacate sentence

competent claimednot to trial. Petitionerthat he had been stand
drugs during hishe the trial causedthe was administeredthat

(Loughlin, J.) motion onincompetence. The Trial Court denied the
January 6, 1976.

allegationspetitioner appealed toThe then this court. Because
possible interestin the motion created a conflict ofcontained

counsel,petitioner wasand his trial new counselbetween the
pursue counselappointed petitioner’s appeal.to Petitioner’s new

3,1976.May appealappearance Thefiled an with this court onthen
abeyance pending post-trialin the ofwas held resolution various

court, includingpetitioner superiorfiledwhich had in themotions
judgment incompetence. Aa motion the due torenewed to vacate

trial,hearing competencyto reconsider the issue of to stand
however, petitioner’s brief onplace.never took One month before

due, appellateappeal petitionerwas counsel on Junedirect fired his
brief,23, however,petitionerthe this court1977. Since did not file a

appeal August 16,dismissed his on 1977.
November, 1981, petitionpetitioner proIn se a for habeasfiled

Newcorpus in the Court for the District ofUnited States District
alia,conviction, groundHampshire, challenging inter thehis on

incompetent The courthad been to stand trial. districtthat he
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petition grounds, prejudice,thedismissed on all without for failure
requestcourt,to exhaust State remedies. This at the of the

petitioner, appointed appellate counsel,then a second who filed a
appeal January subsequent11,motion for late on 1983. After the

by petitionercourt,denial of the motion this the returned to the
Court,United States District which held that ineffective assistance

petitioner’s appealof counsel caused the dismissal of first to this
corpuscourt. The district court ordered that a writ of habeas would

granted granted petitioner appeal.be unless this court another This
accepted petitioner’s appealcourt 29,the on March 1984.

appellate pursuantcounsel,Petitioner’s to the federal writ of
corpus court,habeas and order of this filed a brief with this court

petitioner disagreed8,1984.onJune Because with counselon which
appeal, petitionerissues should be raised in the direct the was

granted proan additional two months in which to file his se
supplemental covering important appeal.brief issues he felt to his

petitioner, however,The failed to file a brief.
appeal pending, petitionerWhile his direct was filed with this

competencycourt a motion to remand the case on issue of his to
February 12,1985.stand trial. The motion was denied on On March

petitioner’s Avery,7,1985, we affirmed conviction. v.State 126N.H.
(1985). appellate208, 490 A.2d 1350 Petitioner’s counsel filed a

reconsideration,motion for which was denied.
Pending appeal, January 21, 1985,consideration of his direct on

petitioner superior prothe also infiled the court a se motion for
petition fifty-four-corpus.a new trial and a for writ of habeas In a

page Superior {Murphy, J.) petitioner’sorder, the Court denied
twenty-eight requests petitionerfor relief. From this decision the
appeals, raising first,four issues: whether the trial court inerred
ruling petitioner competencythat the waived the issue of to stand

by raising appeal court; second,trial not it in his direct to this
failing petitioner’swhether the trial court erred in to consider

incompetency claim within the context of his claims of ineffective
counsel; third,assistance of whether he was denied effective

thereby requiringcounsel, trial,assistance of a new when trial
preserve appeal rightcounsel failed to for the issue of his to

confrontation when a State’s witness invoked the fifth amendment
cross-examination; fourth,on and whether the trial court erred in

failing apply totality-of-the-evidenceto the standard of review to
petitioner’s claims of ineffective assistance of trial counsel.

petitioner’sThe first two issues of this case center around the
competentclaim hold,that he was not to stand trial in 1975. We

petitioner procedurally raisinghowever,that the is barred from the
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corpus proceeding becauseincompetency in a habeasissue of his
appealdirect to this courtthe on hishis to raise issueof failure

in 1984.

common law rule thatHampshire adopted thehasNew
Springerappeal. v.for ancorpus is not a substitutehabeas

Although588,503, 505, (1957).A.2dN.H. 130 539Hungerford, 100
maycorpus proceedings berecognized that habeasthis court has

challenging jurisdiction afterconstitutional claimsused to consider
796,Courtney,v. 124 N.H.appeal expired,has Bonserforthe time

524, held that807-08, (1984), previouslywe haveA.2d 530481
Roymay Inreview.procedural preclude later collateraldefaults

for fourPerrin, unjustifiably remained silentv. when the defendant
sentencing procedure, heyears raising objection to hisprior to an

corpus proceeding.raise in a habeaspermittedwas to the issuenot
1151, Similarly,100, in88, (1982).441 1159122 A.2dN.H.

531-32, 1100,Perrin, 529, 1102A.2dv. 119 N.H. 404Martineau
instruction,jury(1979), objections exceptionsor were taken to ano

preserved appellatenot forand found that the issue wasthis court
Furthermore,corpus proceeding. the Unitedreview in a habeas

recognized validity proceduraltheSupremeStates Court has of
corpus.to relief federal of habeaswaiver as a bar under writs

72,Sykes, (1977).Wainwright v. 433 86-87U.S.

knowledgein ofpetitioner this case had actual theThe
shortlycompetency afterissue and raised it before the trial court

se,pro post-trialhis He had raised it in a motion beforeconviction.
providedInsuperior in 1975. he wasthe court December of 1976

pursue superiorhaveopportunityan to a motion to the court
againjudgment. presentedto He thereconsider his motion vacate

corpusproissue in se writ of the federal districta habeas before
Furthermore, petitionercourt in November of the was1981.

provided opportunity pro supplementala se brief beforean to file
appeal,this in his 1984 which time of the denialcourt at the issue

grounds incompetencyofof his to set aside on the wouldmotion
petitioner,properlyhave been court for review. Thebefore this

however, Accordingly,supplementalfiled the brief. since thenever
petitioner knowledge opportunityhad both of the issue and an to

properly appeal,raise before this court on direct but failed toit
so, procedurallydo the issue for collateral review.he has waived

holding orderly presenta-Today’s nondisruptiveandensures an
ruling discourage partiesof id. to fromtion claims. See This serves

advantageous.sitting claims moreon their until circumstances are
serving lengthymight “encourageTo hold otherwise defendants



144

wait,sentences to lie back and and to attack the basis of the
sentencing knowledgeafter witnesses with relevant have ordied

pertinentunavailable,have otherwise become or after records have
routinely destroyed,become lost or otherwise unavailable.” Diaz

(1st. 1977).States, 617,Torres v. United 564 F.2d 619 Cir. In the
present prison describing drugscase, the medical records the taken
by petitioner routinely destroyed years,the were after seven
thereby making finallythem unavailable when the issue was
presented. Today’s holding help prevent delayedwill such
presentation Furthermore,of claims. it would be unwise to allow

petitioner proceeding allegingthe to use a collateral ineffective
circumventingassistance of counsel as a means of the court’s

procedural requirements. Accordingly, againstwe hold the
petitioner on the second issue he raises.

by petitionerThe third issue raised the is whether he was denied
thereby requiringcounsel,effective trial,assistance of a new when

preserve appeal righttrial counsel failed to for the issue of his to
confrontation of a State’switness who invoked the fifth amendment.

petitioner argues proveissue,On this the further that he need not
prejudice prejudice presumed rightbecause is when his of

abridged.confrontation is
testimonyThis issue centers around the of Wendell Russell and

subsequent privilege againsthis invocationof the self-incrimination
byprotectedwhich is the fifth amendment of the United States
part HampshireI,Constitution and article 15 of the New

testimony placedtrial,Constitution.At Wendell Russell’sdirect had
petitioner company Greeley Garythe in the of Lee Ann and Russell

shortly disappearances. regardingbefore their He also testified the
$50,000 cross-examination,hidden in the woods.On Russell refused

questions relating alleged incriminating'statementto answer anto
he made to Elsie Bovee. When defense counsel asked the witness
on cross-examination whether he máde a statement to Ms. Bovee

Averythat he knew who had killed his brother “and it wasn’t
[petitioner],” privilegethe witness invoked his fifth amendment and

question. objectedrefused to answer the Defense counsel on the
ground selectively testifying.that the witness was Defense counsel
later called Ms. Boveeas a witness. When ifasked Wendell Russell

anyhad death,made instatements connection with his brother’s
jumpyshe testified that Wendell Russell said he was nervous and

people thoughtbecause he did it. Ms. Boveetestified that she asked
brother,Russell if he had killed his he said “it makes no difference
Avery jail doing it,whether I did or not . . . is in for and if he

gets away anyway.”him,with Iit will kill
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arguespetitionerThe that trial counsel’s failure to
appealpreserve the for ineffectiveissue of confrontation constituted

counsel, thereby requiring superiortrial. Theof a newassistance
court, assistance,denying petitioner’sin claim of ineffective

rights.conflictingappropriately On the onenoted two constitutional
hand, witnesses,rightcriminal defendants have a to confront which

Texas,right v.includes the of cross-examination. Pointer 380 U.S.
17, 30,400, Chaisson,(1965);403-04 v. 458 A.2dState 123 N.H.
Const,95, (1983); VI; pt. I,103 see amend. art.U.S. Const. N.H.

hand, againstright compulsoryOn the other witness15. a has a
testifying,self-incrimination when under fifth amendmentthe of

part I,the United States Constitution and 15 of thearticle New
Hampshire Bell, 444, 447,Constitution. State v. 112 298N.H. A.2d
753, (1972). Although petitioner’s argues756 the thatbrief the trial

erroneouslyjudge permitted privilegeWendell invoke theRussell to
against cross-examination, court,self-incrimination on this in the
petitioner’s appeal, specifically privilegedirect theheld that had

correctly 212,Avery,been asserted. v. atState 126 N.H. 490 A.2d
at 1353.

petitioner arguesThe here that trial wascounsel ineffective
issue,he preserve respectbecause failed on the record to withthe

amendment,to Wendell Russell’s invocation of the fifth that the
rightpetitioner’s abridged.constitutional to wasconfrontation The

petitioner properly objected,hadasserts that trial counsel two
him;remedies would have been available to the first was to have

testimony stricken,the witness’ direct secondand the was to seek
immunity for the witness.

petitionerThe rests his claim of ineffective ofassistance counsel
theon both sixth amendment to the of theConstitution United

I,partand Hampshire.States 15 of the of Newarticle Constitution
begin, must, by making independent analysisasWe we first an of
protection Hampshire Constitution,the afforded under the New

Ball, 226, 231, 347,v. 124 (1983), usingState N.H. A.2d 350471
of Supreme jurisdic-decisions the andUnited States Court other

only guides analysis, Long,tions as in Michiganour see v. 463 U.S.
1032, (1983).1041

I,Construing part article 15 of the Constitution of New
Hampshire, applied two-partthis court determininghas a test for

attorney provided assistance,whether an has effective and in so
doing adopted applicablehas the test under the Federal Constitu­

test, determine, usingtion. Under this objectivea court must an
standard, whether competence.trial counsel acted with reasonable

Faragi, 1, 4,v. 723, (1985).State N.H. 498 If127 A.2d 726 counsel’s
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objectivecompetence standard,the mustfalls below the “defendant
actually prejudiced thereby,that he has beenalso demonstrate

5,he is to a new trial.” Id. at 498 A.2d at 726. Thebefore entitled
probabilitythere is adefendant must demonstrate “that reasonable

unprofessional errors,that, for the result of thebut counsel’s
(quotingproceedings Id. Breesthave been different.” v.would

(1984),706,Perrin, 703, 1192,484 A.2d125 N.H. 1194-95 itself
Washington,quoting (1984)).668,v. U.S. If aStrickland 466 694

prejudice,such the court is notdefendant is unable to demonstrate
required performance fell below theto determine whether counsel’s

Faragi,objective 5,at 498 A.2d at 726.standard. 127 N.H.
argues,petitioner however, that he need not demonstrateThe

rightprejudice because he was denied his of confrontation.actual
exceptionpetitioner on a narrow to Strickland’sThe relies

prong.prejudice Strickland, “[i]nthat certainIn the Court noted
prejudice presumed.” Strickland,is 466Sixth Amendment contexts

Prejudice presumed when an actual orat 692. is there isU.S.
byassistance,of when counsel is burdened anconstructive denial

interest, orconflict of when the State interferes withactual
SupremeCronic,Id. In v. thecounsel’sassistance. United States

exception requirementthe narrow to the thatCourt elaborated on
prejudice. Courtdefendant demonstrate actual The noted:the must

“ entirely subject prosecution’s case[I]f fails to thecounsel
testing,meaningful then has been ato adversarial there

rightsof that the adver-denial Sixth Amendment makes
sary specificprocess presumptively unreliable. Noitself
showing requiredprejudice Alaska,was in Davis 415of v.

(1974), petitionerthe had been ‘deniedtheU.S. 308 because
right ‘would beof effective cross-examination’ which

magnitudethe and no amountconstitutional error of first
showing prejudice would cure Id. at 318.”of want of it.’of

Cronic, 466 U.S. at 659.
exceptionpetitioner argues and,intoThe that he falls this

prejudicetherefore, because, much like inneed not demonstrate
supra opportunityAlaska, 318,Davis v. at he was denied an to

grantedDavis,In trialthe witness. the court thecross-examine
protective prohibitingprosecution’s a order themotion for

concerning adjudi-key prosecutionquestioning of witness histhe
juvenile burglary, concerningdelinquentas a for a and alsocation

probationary heat the time of the events as to which washis status
testify. SupremeDavis, 415 U.S. at 311. The United States Courtto

guaranteed thethe clause the defendantheld that confrontation
only possibleright the witness to establishto cross-examine State’s
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arising juvenilebias the atfrom witness’ record. Id. 319. The
in thatdefense Davis was the witness had committed the crime for

which the defendant was on trial. The Court noted that “the
exposure testifying properof a witness’ inmotivation is a and
important constitutionally rightprotectedof thefunction of cross-
examination.” Id. at 316-17.

however,petitioner’s Davis, misplaced.The reliance on is Unlike
case, properthe instant Davis did not involve the witness’

Accordingly,invocation of the fifth didamendment. there not exist
Furthermore,right. Davis,countervailinga inconstitutional

only witness,because the was the awitness State’s he was crucial
against case,inelement the State’s case the In thisdefendant.

testimony provingWendell direct was not a link inRussell’s crucial
petitioner’s guilt. testimony cumulative,the Russell’s direct was

testimonyand was much less critical than the combined of Arnold
petitionerGero and David Rollans that the had admitted to the

killings and had shown Gero where the bodies were located.

previously requirementsThis has reviewedcourt the of
consideringDavis in the ofcontext when a defendant should be

permitted general credibilityimpeachto the of a witness with
prior Chaisson, 17,evidence of a criminal N.H.conviction. 123 458

that, making determination,A.2d 95. We therenoted when such a
“the court consider impeach,should whom the defendant towishes

importance testimony,the of that witness’ and whether there is
independent guilt credibilitysufficient evidence of so that of that

33,witness is not of a constitutional Id.dimension.” at 458 A.2d
Accordingly, readingat 105. our of Davis that becauseindicates

testimony cumulative, keyRussell’s was and because he was not a
witness, rightthe of adenial to cross-examine him on issues with
respect properlyto which he invoked the fifth amendment is not

and, therefore,magnitude prejudiceconstitutional oferror the first
presumed.is not

It prejudiceshould also noted inbe that the situations which is
presumed, Cronic, narrowly byas innoted have been construed
other Appealscourts. United ofThe States Court for Elevenththe

exception “applies only veryCircuit has that thenoted to a narrow
spectrum leadingof cases where circumstances to counsel’s

egregiousineffectiveness are so thethat was indefendant effect
any meaningful Green,denied assistance at all.” Chadwick v. 740

897,F.2d (11th 1984); Ponte, 183,901 Cir. see Gardner v. 817 F.2d
(1st denied,n.2 Cir.),187 cert. Maloney,Gardner v. 108 S. Ct. 181

(1987). It is clear from the thisfacts of case that trial counsel did
subject prosecution’s meaningfulthe testing.case to adversarial
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counsel,Accordingly, claim of ineffective assistance ofto establish a
byprejudice requiredaspetitioner must actualthe demonstrate

Faragi.andStrickland

argues prejudiced thepetitioner that he was becauseThe
testimony stricken,Russell not and trialdirect of Wendell was

petitionercounsel’s to to strike denied the effectivefailure move
moveof counsel. hold that trial counsel’s failure toassistance We

testimony Thestrike not ineffective assistance of counsel.to the was
superior specifically petitionerthat tocourt found the had failed

demonstrating that,meet of but for defense counsel’shis burden
testimony,witness’ resultfailure to move to strike the direct the

proceeding Faragi,the have been different. State v. 127of would
Breest, 706,5, (quotingat 484at 498 A.2d 125 N.H. atN.H. 726

1194-95, Strickland,quoting 694).at itself U.S. TheA.2d 466 at
against petitioner overwhelming.the was The combinedevidence

testimony Arnold was he hadof Gero and David Rollans that
killings,the and had even told where the bodiesadmitted to Gero

Russell,Furthermore, testimony ofwere located. the direct Wendell
previously discussed, was not a crucial link the crime.as to

superior findinginAccordingly, the court not err thatdid
petitioner show if trial had strikedid not that counsel moved to

testimony, the result trial have beenRussell’s direct of the would
prejudice,Because we find no we need not address thedifferent.

objectiveof fell anissue whether counsel’s actions below standard
competence. no of eitherof reasonable We therefore find violation

rights.the State or his federal constitutionaldefendant’s

immunityOn the issue of trial counsel’s failure to seek
witness, specifically petitionerthe the trial found thatfor court the

that,probabilitya forhad failed to demonstrate to reasonable but
failure, proceedingtrial counsel’s the result of the would be

power grant immunityHampshire,In the to to adifferent. New
attorney general,solely in inwitness lies discretion of the notthe

previouslycourtthe court or defense counsel. RSA 516:34. This has
immunityrightruled defendant no tothat a has constitutional have

rightupon againsta who self-­conferred witness claims the
potentially exculpatorypossesseswhoincrimination and evidence.

866, 884, 813,Linsky, (1977).v. A.2dState 117 N.H. 379 824
request immunity aAccordingly, failure of counsel to fordefense

witness, something has noto which the defendant constitutional
objectiveright, hiscannot be said to make action fall below the

Pineda,competence. People v. Cal.reasonable See 30standard of
860,App. Rptr. (1973).Cal.3d 106 743
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superiorfinallypetitioner inerredthat the courtclaimsThe
failing claim of ineffectiveelements of histo consider crucial

totality of theto examine theand failedassistance of counsel
totalityregardingrendering opinion. First, the ofin itsevidence

Washington,petitioner 466evidence, on v.the relies Stricklandthe
hearing an668, noted that “a courtin which it wasU.S.

totality the evidenceconsider the ofineffectiveness claim must
arguesjudge jury.” that theId. at 695. Petitionerthe orbefore
analysisindependentengagingsuperior of eachin in ancourt erred

analysis,independent petitionerthethe claimed errors. Thisof
totality evidence,asserts, asthe of thewas a failure to consider

incalled for Strickland.
readingpetitioner’s incorrect. InThe of Strickland is

inquiryStrickland, [was] onfocus of the“the ultimate the
beingproceeding [was]whose resultfundamental fairness of the

challenged.” Id. at 696.
making hearingdetermination,“In a court anthis

totalitythe of theineffectiveness claim must consider
judge jury.evidence before the or Some of the factual

byfindings errors,will have been unaffected the and
findings that were affected will have been affectedfactual

ways. pervasivein different Some errors will have had a
evidence,effect to from theon the inferences be drawn

altering evidentiary picture,the entire and some will have
isolated, Moreover,had an trivial effect. a verdict or

only weakly bysupportedconclusion the morerecord is
likely byto have been affected errors than one with
overwhelming Takingsupport.record the unaffected
findings given, takingas a and due account of the effect

remaining findings, makingof the errors on the a court the
prejudice inquiry if the defendant met themust ask has

showingburden of that the decision reached would
reasonably likely have been different absent the errors.”

superior issue-by-issueId. at 695-96. We hold that the court’s
application Faragi, provide723,1,of State v. 127N.H. 498 A.2d did

inquiry proceeding.an into the fundamental fairness of the When
making prejudice resulted,a determination of whether actual has

“totalitya court to examine the of the evidence before theneeds
judge jury.” Strickland,or at A court consider466 U.S. 695. should

determiningtotality inthe of the evidence whether the decision
different,reached would have been absent the error. Seeid. at 695-

totality concept expressed in the96. The of evidence Strickland was
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applied consideringtest to be when each claimed error. Because
superior lightthe court examined each claimed inerror of all the

determining prejudiceevidence, occurred,when whether actual we
analysisindependent providedfind that the of each claimed error

thorough complete inquiryfor a and into the fairness of the
proceeding. Here, the admitted evidence that is not contested
overwhelmingly supported Accordingly, petitionerthe verdict. the

carryhas failed to his burden.
lastlypetitioner argues superiorThe that the court erred in

failing to consider crucial elements of his claim of ineffective
petitioner allegesassistance of counsel. The six instances of

argues superiorineffective assistance of counsel which he the court
failed to address.

petitioner argues failingThe that counsel was ineffective in to
object allegedly jury regardingto an erroneous instruction the
presumption of innocence. It is also asserted that trial counsel’s

regard allegedfailure to take corrective withaction to instances
prosecutorial involving pretrial improperpublicity,of misconduct

during closing argument,cross-examination, distortion of facts
police witness,favorable treatment aof State’s and the State’s

exculpatory evidence,failure to turn over constituted ineffective
assistance of counsel.

superior manyThe court addressed claims of ineffec­
tive assistance of counsel which were similar or mereto restate­

upon petitioner’sments of these claims. Based a review of the
pleadings recognize difficulty superiorcourt,before this we the the

sorting petitioner’s manycourt had in hold,out the claims. We
however, fail,that all six claims of ineffective assistance as a matter

allegedpetitioner any supportof law. The has not afacts to claim
prejudice; importantly, demonstrate,of more he has failed to before

court,either the trial court or this how the result of his trial would
different,been but for these claimed errors. We have notedhave

that'“the burden rests on the defendant to demonstrate ‘that there
probability unprofessionalthat,is a reasonable but for counsel’s

proceedingerrors, the result of the would have been different.’”
Faragi, (quoting5,State v. N.H. at127 498 A.2d at 726 Breest v.

quotingPerrin, 706, 1194-95,125 N.H. at 484 A.2d at itself
Washington, 694). petitionerStrickland v. 466 U.S. at Because has

prejudiced outcome,failed to indicate how the claimed errors the
petitionerit is clear that the has failed to meet this burden.

weight supportFurthermore, because the of evidence in of the
guilt strong, Avery, 213,defendant’s was so 126 N.H. at 490 A.2d
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changedway thein no have1354, wouldclaimed errorsat the
outcome.

under the sixthno differentanalysis would beThe and the result
claim ofamendment, the federalwill not discussand we therefore

separately. v.See Stricklandof counselineffective assistance
superiorAccordingly, that theWashington supra. we conclude

affirmed.decision should becourt’s

Affirmed.

Souter, J., sit; the others concurred.did not
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