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Plymouth District Court
No. 87-198

Campton Crossroads, Inc.

v.

Richard A. Wise

9,December 1988

P.A., ReynoldsPlymouth (Deborah R.Hopkins Reynolds ofRay, &
plaintiff.orally), theand foron the brief

M.P.A., Hampton (Lawrenceofand McDermottSanders
orally), defendant.the and for theEdelman on brief

commission,Johnson, to a real estateJ. In this action recover
defendant, of(Wise), appeals from a decisionA. Wisethe Richard

denying request for aPlymouth {Kelly, J.) hisCourtthe District
County Superiorcase the Graftonjury trial and transfer of the to

that theappealsHe also from the court’s decisionCourt. district
Crossroads,Campton was to theplaintiff, (Campton),Inc. entitled

below,brokerage reasonsFor the statedfull real estate commission.
jury havethat the for a trial shouldwe hold defendant’s motion

granted. to the courtthe case districtbeen We therefore remand
County Superiortransfer it to Graftonwith instructions to the

for a new trial.Court
Briefly, Thein are as follows.the relevant facts this case

defendant, Wise, inis the of a townhouse locatedRichard owner
1985,24, Camptonor WiseThornton. On about November and

Agreement” agreedListing in which“Openinto an Wiseentered
brokerage Campton produced apay a real ifto estate commission

willing buy abuyer “ready, propertysaid atwho was and able to
1986, rep-price, acceptableon to In March of aand terms [him].”

buyerCamptonof a she believed met Wise’sresentative located
buyer’srequirements. acceptWise refused to the offer.
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April Campton22, 1986,On or about served a writ of summons
seeking payment brokerageWise, commission,on of a real estate

Plymouth April 23,which was entered in the District Court on
by plaintiff’s1986, counsel.The writ of summons had a return date

Tuesday (June 1986). MayJune, 3, 6, 1986,of the first of 1986 On
attorney representing appearancethe Wise entered an in the

request jurydistrict court. At that time he also afiled for a trial
County Superiorand transfer of the cause to the Grafton Court.

request May 29,This was denied on The1986. district court found
request “untimely[,] April 23,the since this matter was entered on

request daysThe1986.” court held that a must be made within five
entering good makingof the of the writ unless there is cause for not

request “[sjincethe within that time. The trial court held that no
good alleged,cause for additional time has been the defendant’s
request pursuant subsequentis denied to RSA 502-A:15.”Wise’s

26,motion to reconsider was denied on June 1986.
hearing11, 1987,On March a on the merits was held without

jury Plymouth Aprilina the District Court. In a decision dated
plaintiff,22, 1987, the district court found in favor of the and

Campton brokerageawarded the full real estate commission of
plus statutory$5,460 interest from the date of the writ and costs.

appealThis followed.
(Supp. 1988)RSA 502-A:15 states:

damages“In incases which the claimed exceed or$500
uponinvolved,title to real estate is if the defendant the

entry any damges 502-A:14,of action for under RSA II or
days entryIl-a within 5 the the action or within suchof of

good mayadditional time as the district court causefor
request by jury,allow, files a written for trial the cause

superiorshall be at once transferred to the court for the
county located,in which the district is to be heard and tried

originally superioras if inentered the court.”
(Emphasis added.) requestThe district court denied the defendant’s

jury requestfor a trial because the defendant failed to make the
5-day period prescribed bywithin the time the statute. The writ

presentedof summons and sheriff’s return of service had been to
April 23,the office of the clerk of the court on 1986.The cause was

timely request jurydate,therefore “entered” on that and a for a
pursuant (Supp. 1988)trial RSAto 502-A:15 had to be made within
days request,five of that date. The defendant’s made two weeks

process, approximatelyafter service of but one month before he was
required appearance by writ,to file an as instructed the was

“untimely.”therefore held to be
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appeal urges interpret the date ofin this us toThe defendant
1988),“entry action,” (Supp. asfound in RSA 502-A.T5of the as

interpretation, theequivalent the “return date.” Under such anto
days return datewould have until five after thedefendant

byrequest jury. courtappearing writ to a trial The districton the
synonymousheld, however, Entry with thethat Date is not“[t]he

tomust decline the defendant’s invitationReturn Date.” We too
HampshireWiebusch,interpretation. 4make See R. Newthis

429,Practice, (1984).Civil Practice and Procedure 430§§
itself, (Supp. 1988),instead on the statute RSA 502-A:15We focus

saving language, “or within such additional time as thewith its
good may allow,” goodfor and consider whetherdistrict court cause

exists, law,cause as a matter of for the defendant’s failure to
date,request by jury days entrya trial within five of the under

the of thiscircumstances case.
givesThe writ no instruction to a that he must takedefendant

any by suggestsimplicationaction before the return date and none
taken, says, youneed be since it “if desire be on theto heard matters

papers, you notify by filingraised in these anmust the court
writ”;appearance specifiedform ... on or before the on thisdate

is, Nothing entrythat the return date. is said about the date of the
entry entirelywrit. The of a writ is within the discretion of the

plaintiff, givenand the defendant is no notice of when the writ is
by plaintiff, triggering (Supp.entered the thus RSA 502-A:15

1988).
request jury priorWe hold that the defendant’s failure to triala

“goodto the return date is excusable and that the defendant had
request jurycause” as a matter of law for his failure to a trial

days entrywithin five of Athe date. defendant who receives a writ
date,containing notifyinga return no himand other information

date,that he must act before that will have such additional time
may allow, to,up including,as the district court at least and the

date, request by juryreturn superiorto a trial and thetransfer to
request jurycourt. We therefore hold that the defendant’s for a trial

granted, defendant, havinghaveshould been and that the made
request approximately priorsuch one month to the return date

writ,appearing by juryon the is entitled to a trial and transfer
County Superiorof the cause to the Grafton Court.

In view of the reason for our reversal of the district court
decision, we do not discuss the oncase its merits. We also do not

requiringneed to reach requestthe defendant’s contention that the
jury begunfor a trial in in thecases district court to be made at



196

begunrequests superiorin inan date than cases the courtearlier
equal protection.denies

andReversed remanded.

All concurred.

Hillsborough
No. 87-289

HampshireThe NewState of
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HazenCarroll

9,December 1988


