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specifi-long road met townas theasGallagher thatdetermined
security for the road’sposted asa bondcations, coupled with

interestsinfringe upon thewould notproposed roadcompletion, the
designed protect. Id.tozoning wasthe ordinance

however, for thestandsRealty,Gallagher nor SklarNeither
roadproposedapprove amustplanning boardproposition that a
givepower tohas thesimply itbecauseplanin reviewsite

here, planWhere, the siteasproposal.approval to aconditional
ordinance,zoningtheexpress terms ofcomply with thedoes not

v. Townapprove it. Ceserenotplanning needboardthe of
1134, Beck(1981); see522, 523, 1135Windham, 430 A.2d121 N.H.

289, (1981).996, 998-99, 291Auburn, 437 A.2d121 N.H.Townv. of
error of lawPlanning not commit anBoard didThe Somersworth

proposal.denying plaintiff’s planin the site

Reversed.

All concurred.
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Phinney, (PeterSheehan, P.A., F.Bass & Green of Portsmouth
orally), plaintiffs.brief, Kearns theKearns a. on the and Mr. for&

Nyquist, (CoreyManchester Belobrow on the briefDevine & of
GuarantyFidelityorally), &and for the defendant United States

Company.

(JosephDevine,Millimet, P.A.,Stahl and Branch of Manchester
McDonough, brief,III, Mr.Mark D. on the andM. and Wiseman

orally), for the defendant United Services AutomobileWiseman
Association.

(ArnoldWiggin Nourie, of Manchester Rosenblatt on the brief&
Company.orally), the Jefferson Insuranceand for defendant

declaratory judgmentJohnson, In this action to determineJ.
coveragethey insurancewhether are entitled to under three

Jespersenpolicies, Hosts,Marsha and Marshall and Deininsureds
summary judgmentHosts) appeal(Dein a of in favorInc. decree

Fidelity Guaranty Company (USF&G),&of insurers United States
(USAA),Automobile Association and JeffersonUnited Státes

J.)Company (Jefferson). Superior (Groff,TheInsurance Court
by Esq.)(R. Shapiro,approved a determination the Master Peter

coveragethat, law,a matter of the insureds were not entitled toas
underlying against damages,in an action them for because the

allegedly anticipatedinjuries caused were results ofthe insureds
their intentional acts. We affirm.

dispute. plaintiffin inThe relevant facts are not The the
underlying Jespersens’ employeeaction is the former and business

Pignatopartner, Joseph Pignato. operatedMr. aowned and
Rye. required assistance,in he financial herestaurant Because

agreement Jespersens June, 1984, inentered into an with the in
exchange financing. agreement Jespersensfor This made the

corporations inofficers and shareholders of two formed accordance
entityoperatingterms, which, Hosts,Deinwith its one of was the

agreement, Pignatofor the restaurant. the Mr. owned 49%Under
byemployed, contract,of the business and was under Dein Hosts

manage manager, Pignatoto the restaurant. As Mr. was also
apartment premises,to live in an on the restaurant to takeentitled

salaryrestaurant,his meals at the and to receive a and other
benefits.
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Pignato’sJespersensJanuary Mr.1985, terminatedIn the
allowingprovisionemployment hisa contractin accordance with

Pignato Jespersensdischarge Deinthe andthen suedfor cause. Mr.
discharge,wrongfulalleging contract,Hosts, intentional breach of

wrongful eviction,distress, andemotionalinfliction ofintentional
Pignatodamages,wrongful Mr.In addition to economicconversion.

anxiety,sought recovery “humiliation, self-esteem andloss offor
reputation.”nervousness,morale, and loss of

timelyprovided noticethe three insurance carriersThe insureds
coveragelitigation, seeking representation for thein andthe suitof

alleged. policiesinjuriesphysical intheEach ofmental and
provides coveragequestion “an Both the USF&Gfor occurrence.”

policies define “occurrence” as:and the Jefferson
including exposurerepeated toaccident, continuous or“an

injury propertyconditions, bodilyin orwhich results
standpointexpected from thedamage neither nor intended

insured.”of the
policy providesoriginal (USF&G).)(Emphasis thatThein USAA

“occurrence”:
including exposure conditions,accident, to“means an

during policy period,results, in:thewhich
bodily injury, ora.
property damage.”b.

original.)(Emphasis in
dischargedispute Jespersens to Mr.no that the intendedThere is

employmentPignato, contract,under theto discontinue all benefits
managementprevent in of thehis further involvementand to

definitions,the above each of the carriersOn the basis ofbusiness.
grounds allegedcoverage the acts weredenied on thattherefore

inherently scopeinjurious the ofand and thus outsideintentional
granted summary judgmentThe master for thean “occurrence.”

ensuing declaratory judgment appealin the action. Thiscarriers
followed.

Summary savingsjudgment time, effort,in andaffords
byexpense allowing grant judgment trialcourts to final without

“Summary judgmentappropriate shall beunder circumstances.
depositions,pleadings,forthwith if the answers torendered

togetherinterrogatories, file,and admissions on with the affidavits
genuine anyfiled, that there is no issue as to material factshow

moving judgmentpartythe as a matter ofand that is entitled to
491:8-a,RSA III.law.”
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summaryappropriatenessdispute ofthedo notThe insureds
improperlyurgejudgment case, rather, that the masterin butthis

They argueapplied thefirst thatat hand.the law to the issues
theyrequired thenot intend to causefind that didwas tomaster

suing JespersenPignatoinjuries Marshallis becausefor which Mr.
responsein to which thethat effectaffidavit tosubmitted an

According insureds,thetono counter-affidavit.carriers submitted
injuriescoverageprovide for unintendedtheir insurance contracts

inherentlyresulting that act is soact unlessfrom an intentional
damage questioninjurious fromwas certain to followinthat the

injuriesPignato’sthey are notthat Mr.contendit. Because further
they urgedischarge, us toof an intentionalinherent resultthe

arguecourse,carriers, thatThe ofdecision.reverse the master’s
questionproperly in werethat the actsdeterminedthe master
renderingcorrectly appliedinherently injurious histhe law inand

decision.
legalrecently Mutualrules in Vermontrelevantstated theWe

(1986).521, LikeMalcolm, A.2d 800128 N.H. 517v.Insurance Co.
policypolicies here, inwe considered Vermontthethe insurance

“accident,”defined, foran an “occurrence”in terms ofMutual
coverage.representation Asandwas entitled towhich an insured
requires, inMutual, this mode of definitionwe in Vermontstated

recovery soughtinjury beinstance, for which isthat thethe first
523, The termId. at 517 A.2d at 802.an accident.the result of

reasonably“accident,” turn, to mean:understoodin is
byundesigned contingency, happening chance,... a“‘an

things,something unusual,the usual course ofout of
naturallyanticipated,fortuitous, and not to benot

”expected.’
omitted).supra (citationsVermont Mutual

nevertheless involve accidentsintentional actsBecause some
injury was thedefinition, whether anwe determineunder this

by considering of the act“the characteraccident notresult of an
viewed, withisolation, the act. . the character ofin but .viewed

injury.” Mutual,insured, Vermontas a cause ofto thereference
injuryperspective,supra is524, this anA.2d at 803. Fromat 517

accident, of antherefore not the resultan andnot the result of
coverage, if the insured eitherthere isfor whichoccurrence

intentionally engagedinjury in anorhis act causeintended that
injury.inherently injurious inthat it was certain to resultact so

dispute,parties doubt,to thatand we see no reasondo notThe
equallyemployedinterpretation in Mutual isVermontwethe

policieslanguageapplicable the three we nowin each ofto the
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essentiallyAlthoughconsider. the insureds’ statement of law is
passing,correct, note, in MacKinnon v.we that their reliance on

(1984)Co., 456, inHanover Insurance 124 N.H. A.2d 1166471
interpreting present purposes misplaced.that law for is Unlike the
policies policyMutual,here and in Vermont the MacKinnon did not

describing scope coverage ininclude a clause the of terms of
bycoverageItaccidental occurrence. instead limited means of an

denying “‘bodilypayment injury expectedexclusion clause for . . .
by 459,or intended the insured.’” Id. at A.2d at Insofar471 1167.

language peculiar policy,as it was based on to that MacKinnon is
here irrelevant.

keeping Mutual,In with Vermont the master held that the
damages alleged Jespersens’flowed from the initial act of

discharge consequence,was,intentional and that there as a no
coverage Contrary“occurrence” for which could be had. to the

argument, holdinginsureds’ we do not understand this to shift the
proof concerning coverageburden of from the insurer to the

by requiring proveinsured, 491:22-a,RSA that insureds the
presence intervening injuryof some cause of in order to be entitled

coverage consequencesto Rather,for the of an intentional act. we
holding express recognitionunderstand the master’s to his that an

injury injuryact cannot be the accidental cause of an if was certain
to follow from it.

agree Jespersens’We further that the intentional act was
inherently injurious. Jespersens dischargedThe their business
partner position managerfrom his as founded,of the restaurant he
depriving salary. degreeresidence, benefits,him of his and Some

physical Pignatoof the mental and distress Mr. claims to have
certainly consequence discharge,suffered is the natural of such a

inherently injurious Jespersensand the act was thus so thethat
charged intending consequences.must be with those

inherently injurious,Because their intentional act was it is of no
consequence Jespersensthat sworn, contradiction,the have without

they alleged injuries.that did not intend to cause the That a court
may Jespersens’ justified,later determine that the actions were and

they legally required compensate Pignato,that are not to Mr. is
likewise irrelevant to our decision.

correctlymaster, therefore,Because the determined that
Pignato’s injuriesMr. “occurrence,”were not the result of an

summary judgment properly granted.in favor of the insurers was

Affirmed.
All concurred.


