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Cooper, (DonaldHall, P.C., of F.Whittum & Shillaber Rochester
orally), plaintiff.on the brief and for theWhittum

Gallagher (.DouglasHall, Morse, Anderson,& of Concord J. Miller
orally),on the brief and for the defendant.

Johnson, defendant,J. The Mutual InsuranceMerchants
Company (Merchants), appeals Superiorfrom an order of the Court

finding plaintiff,J.) Gannett,{Nadeau, thethat Anita L. the
personal representative son, Rioux,of the estate of her Noel J. is
entitled to “stack” the uninsured formotorist benefits each

policy byautomobile insured aunder issued the defendant. This
effectively agreementorder rescinded an earlier settlement entered

by premisedinto Gannett and Merchants. The court its order of
finding mistake,”rescission on a of “mutual and allowed for

“stacking” Bondingbased on our indecision Cacavas v. Maine &
Casualty (1986).Co., 204,128 N.H. 512 A.2d 423 For the reasons

below,stated we reverse.
September riding27, 1985,On Noel J. Rioux killedwas while

passenger operated byas a in an uninsured automobile owned and
party. residingdeath, Rioux, minor,a third At the time of his a was

stepfather,mother,with his Anita Gannett and his Arthur H.
meaningGannett, therefore,Jr. He was an “insured” within the of

policy bythe automobile insurance held the Gannetts and issued
by policyaccident,Merchants. At the time of the this covered four

Gannetts,automobiles. The each of whom was a named insured on
policy, paid separate premiumthe a for each automobile insured

single policy. policy provided liabilityunder the The for and
coverage person,$25,000uninsured $50,000motorist limits of each

each occurrence.
10, 1985,On or about October Anita Gannett notified Merchants

arising byof the claim from her son’sdeath. She was informed an
adjuster Merchants, 28, 1985,insurance from on or about October

appointmentthat she had to obtain as administratrix of her son’s
any paymentsestate before could be made. On or about November

receiving requested appointment papers20, 1985, after the from
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theyadjuster her andGannett, contactedMerchants’theMrs.
duringthattrial court foundclaim. Thethe insurancediscussed

mistakenlyadjuster that theconversation, believedthethis
onlypolicy automobile.insured onewith MerchantsGannetts’

1985, in the amount22, sent a checkMerchantsOn November
representintended to$25,000 This check wasto Anita Gannett.of

policy.provisionpayment theofmotoristunder the uninsured
paymentrepresenting$1,000,a check forMerchants also sent

policy.payment provision Merchants’of themedicalunder the
provisionpaymentobligation innot an issueisthe medicalunder

appeal. checks, andsent a releasethe MerchantsIn addition tothis
signrequested and return theletter, which that Mrs. Gannettcover

payment “in$25,000 was fullthat thestatedrelease. The release
Althoughobligations.”Company’s it is unclearof thesatisfaction

undisputedsignéd release, that she didthe it isMrs.when Gannett
althougheventually sign it, to Merchants. Onit was never returned

deposited $25,00027, 1985, theMrs. GannettNovemberor about
check.

1986, v. Maine5, the case of Cacavasthis court decidedOn June
CasualtyBonding 204,Co., In that caseN.H. 512 A.2d 423.& 128

the uninsuredwas entitled to “stack”we that an insuredheld
by single policy, where theatwo cars coveredbenefits formotorist

ambiguous regardpolicy itswith towasissued to the insured
authority,August citingcoverage. 19,1986, asCacavasor aboutOn

through $75,000Gannett, counsel, demanded an additionalMrs.
broughtReceipt thesum would haveof thisfrom Merchants.
provisionrecoveryplaintiff’s touninsured motoristunder thetotal

by policy.$25,000 the$100,000, each vehicle coveredor for
damagesdispute plaintiff’sAlthough thatnotMerchants does

August 27, 1986,on$100,000, it notified Mrs. Gannettexceeded
payment.make thatthat it would not

declaratorypetition7, 1986, forMrs. filed aGannettOn October
findingrequestingsuperiorjudgment court, that she wasain the

in herbenefits containedthe uninsured motoristentitled to “stack”
policy, $75,000from Merchants.an additionaltherefore receiveand

FebruaryFebruaryhearing 22, 1988,17, 1988. OnA was held on
plaintiffsuperior ofon the issuein favor of thethe court found

bypayment“stacking.” of the additionalMerchantsIt did not order
liabilityrightnotingsum, however, a to contestclaim ofMerchants’

comparative negligence.raise the issue ofand
plaintiffholding twoin favor of the onitsThe court based

grounds. First, the court found:
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Paitey,representative, Mr.the“At the time defendant’s
$25,000 inagreed paymentplaintiff to a ofand the

parties werereleaseexchange an of the thefor execution
mutually wasbelief that the accidentmistakenunder the

anwithby policy for one vehicleone insurancecovered
$25,000. thatof It is clearmotorist limitationuninsured

anynegotiated nor therewaswas no settlementthere
coveragesrespect motoristwith to the uninsureddiscussion
coveragecompany’s representation that thetheother than

$25,000.”toamounted

casein the instant “isfound the claimThe court further that
policyBonding . .”governed by v. . and thatCacavas Maine “[t]he

ambiguous itsin in that limitsplaintiffs case isissued to the this
reasonably mean thatinterpreted toliability can beof clause

only vehicle,oneforliability limited to amount declaredwas not the
but, rather, applied to all vehicles.”four

Gannett,Mrs.question address is whetherfirst we mustThe
Merchants, therebyby$25,000by for tenderedaccepting the check

fully Merchants’accepted payment satisfiedcondition that thethe
provision. The trial courtobligation the motoristunder uninsured
“agreed paymentto a ofand Merchantsfound that Mrs. Gannett

onexchange of the Based this$25,000 for an execution release.”in
agreement, a check to Mrs. Gannett forMerchants tendered

unambiguously that$25,000; stated thesent a release whichit also
Compa­$25,000 “full satisfaction of thepayment would constitute

ny’s the Personalobligations to the named claimant underabove
Coverage ofInjury a result the above describedProtection as

cashing expressBy anda check tendered on theaccident.”
payment constitute fullunambiguous condition that the would

obligation under the uninsured motoristsatisfaction of Merchants’
agreed,previouslyprovision, to Gannett hada condition which Mrs.

Corbin,by 6 CORBIN ONshe that See A.was bound condition.
Zee-Bar,Realty, Inc.,(1962); Post Road Inc. v.Contracts 1279§

282, Beattie,136, 138-39, v.(1977);370 284 Kramas117 N.H. A.2d
Steeplejacks321, 324, 236, (1966); Corey221 237-38107 N.H. A.2d

129-30, 617,126, (1965).Cray,v. 106 N.H. 206 A.2d 619-20Co.
byargues, however,plaintiffThe that she is not bound the

release, releasein the she never returned the tocondition as
irrelevant,release, however, itThe return of the is asMerchants.

acceptance of a on that itwas the check offered the condition
release,full, signingpayment in than the of theconstitute rather

whetherwhich Mrs. It is also irrelevant shebound Gannett.
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actually clearly unambig-release,read the when the release and
uously condition,stated the and when Mrs. Gannett had the
opportunity cashingto read it before the check. See Barnes v. New
Hampshire Karting Ass’n, Inc., 102, 108, 151,128 N.H. 509 A.2d

(1986). finding154 The trial court’s that there had been no
“negotiated holding,settlement” does not affect our as the “absence

‘give negotiation unimportant,”of extended and take’ is where “the
clearlyacceptance Brothers,offer and is on the record.” Decato Inc.

Westinghouse Corp., 504, 511,v. 952,Credit 129 N.H. 529 A.2d 956
(1987).

November, 1985,Our determination that in Mrs. Gannett
accepted payment payment$25,000the of as in full satisfaction of

obligation provisionMerchants’ under the uninsured motorist leads
holdingus to examine the court’s that both Mrs. Gannett and the

adjuster “mutuallyinsurance from Merchants were under a
they agreed payment,mistaken $25,000belief” when to the thus

forming a basis for rescission. The court held that both the
adjuster mistakenlyinsurance and Mrs. Gannett believed that “the

by policyaccident was covered one insurance for one vehicle with
an $25,000”uninsured when, fact,motorist limitation of in the

policy byinsurance covered four vehicles. We are bound these
findings they “lacking supportof fact unless are in evidential or

by Libertytainted error Custombilt,of law.” Mut. Ins. Co. v. 128
(1986) (quoting167, 169, 1098,N.H. 512 A.2d 1099 Burnham v.

Downing, (1984)).Although293, 296, 128,125 N.H. 480 A.2d 130
may appropriaterescission be when there has been a “mutual

past present agreement.fact,mistake of a or ,”material to the . .
Company, (1928) (citing232, 234,Poti v. 587,83 N.H. 140 A. 589

Cyc. 1059), part1058,34 this mistake of fact on the of Mrs. Gannett
adjuster byand the insurance as to the number of vehicles covered

Merchants cannot form the basis for rescission.
determiningIn whether there has been a “mutual

justifying understandingfact, rescission,mistake” of it is the of the
parties, understanding agentnot the of the who made the
agreement principal,on behalf of the which we Inconsider. most

principal knowledgecases where fact,the has of a or notice of it
given, agent authorityhas been but the acts within his without such

knowledge, principal agent.the will be held liable for the acts of the
Agency (1949).Seavey,See Studies in 64 If we will not allow the

principal escape agent’sto from a contract based on his lack of
knowledge, partywe should not allow the third to be relieved from

agent’s, principal’s,a contract based on the rather than the lack
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intentionallyknowledge. agent mis-claim that theThere is noof
onlyplaintiffrepresented carthat there was one insuredto the

single policy. case,If then the case wouldthis were theunder the
misrepresentation not forof andbe one for rescission because

Bursey(1973);Dobbs, § 9.4 v.D. Remediesmutual mistake. See
(1978).346,Clement, 412, 416, A.2d 349118 N.H. 387

principal; adjustercase, Merchants was the the wasIn the instant
mayacting agent. Although adjusteran the have been unawareas

policy cars,four Merchantsthe issued to the Gannetts insuredthat
surely claim that did notwas aware. There was no Merchantsmost

accurately statingrecord the number of cars insured.have a
may knowledge of informationMerchants be considered to have the

swpraSEAVEY,in atcontained its records. See 61-62.

argumentThe for onrescission based the mutual mistake
adjusterof Mrs. Gannett and the insurance fails for another reason

as well. The mutual mistake must involve a material fact before
granted. Grange Co.,relief will be SeeMaltais v. National Mut. Ins.

(1978);318, 320, 1264,118 N.H. 386 A.2d 1265 McIsaac v.
McMurray, (1915).473,466, 115,77 N.H. 93 A. 118 Giventhe state

agreementNovember, 1985, made,of the law in when the was
concerning intra-policy “stacking” benefits,of uninsured motorist

single policythe of whichnumber cars were insured under a cannot
be a “material” fact. for of law.considered See discussioninfra

argues may granted partiesPlaintiff that relief be because the
well,made a “mistake of law” as which formed the basis of their

agreement. Plaintiff claims that both and mistak-she Merchants
enly payment$25,000believed that the constituted full satisfaction

obligation benefits;of Merchants’ under the uninsured motorist
they “mistakenly” recognize policyfailed to that the as written
requires “stacking” provisionof the uninsured motorist for each car

policy, bringing obligationinsured under the Merchants’ total
provision $100,000.under the uninsured motorist to Mrs. Gannett

argues given priorthat, several decisions of this court made to
by paymentCacaras, the belief Mrs. Gannett and Merchants that

legal obligation$25,000of fulfilled Merchants’ under the uninsured
provision entiretymotorist in its a law.”constitutes “mistake of

recognized mayThis court has that had“rescission be for
legal rights parties,” Healya mutual mistake as to the of the v.

Healy, (1912),although505,504, 156,76 N.H. 85 A. 157 we have
noted the limitation of such a rule in the context of the “settlement

controversy.” mayYet,of a Id. while a mistake of law form the
rescinding agreement, judicial overrulingbasis for an the of a

precedent, prior judicial decisions,or clarification of not.does See
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Eq.City Ladato,41, 235;§§ Newark v. 139 N.J.Am. 2d20 Jur. of
(1947).475, 895,471, 51 A.2d 898

arguingGannett, a mistakein that she and Merchants madeMrs.
Libertyholdingprincipallylaw, in v.our Descoteauxof relies on

(1984). case,Co., 38, In that480A.2d 14Mutual Insurance 125N.H.
uninsured motorist benefitsan insured could stackwe held that

byseparate policies written the samein twowhich were contained
reasoningAlthough the basis ofin Deseoteauxformedcarrier. our

holdingprioropinion Caeavas,Caeavas, in there wasin to ourour
stackingpermitted the of uninsuredthat the lawno clear statement

athan car was insured underwhen more onemotorist benefits
contrary. yearssingle policy. fact, was law to the SeveralIn there

Deseoteaux, v.this court decided Grimesour decision inbefore
Co., 718, 422 A.2dInsurance 120 N.H.General MutualConcord

holding Hampshire(1980), inwas Newwhich followed1312
(1981). Grimes,127,Bell, Inv. 121 N.H. 427 A.2d 27Insurance Co.

to stack the uninsuredinsured was not entitledwe held that an
single policy.a insurance Wecontained withinmotorist benefits

intra-policyemphasized a claim offact that the case involvedthe
distinguishstacking help it from therelied on that fact toand

Casualty Co., 118v. LumbermensMutualsituation in Courtemanche
permitted(1978),168, an insured towhere weN.H. 385 A.2d 105

manycoverages policies as wereof as uninsured motoriststack the
damages. distinguishingupapplicable him, In Grimesto to his total

emphasizedCourtemanche, that “dealt withwe Courtemanchefrom
mter-policy . . . .”but on an basisuninsured motorist benefits

original.)supra (EmphasisGrimes, 720, 422 at inat A.2d 1314.
stacking“mfra-policy of uninsured motoristGrimes involved the

(Emphasis supplied.)benefits.” Id.

intra-policyholding Caeavas,in the law as toPrior to our
stacking There wasof uninsured motorist benefits was unsettled.

agreementat the time of theno “mistake of law” madethus
maywhich relief beand Mrs. Gannett frombetween Merchants

granted. predicting a court would decide aA mistake in how
litigatedparticular not constitute a mistake ofif it were doescase

justify“prophecy opinion”in notA mistake in or doeslaw.
Company, (Citations234, 140A. atv. 83 N.H. at 589.rescission.Poti

failingonly any,omitted.) “mistake,” in toif wasMrs. Gannett’s
judicialanticipate which would be favorablea later determination

everyotherwise, made atime this courtto her. Were we to hold
theyparty had nothave favorable to adecision which would been

partysettled, rescind that settlement. Suchthe would be able to
uncertainty agreements.bring great to alla rule would
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holdingOur that Mrs. Gannett is not entitled to rescission of the
agreementsettlement based a of law withon mistake is consistent

Hospital, 366,our in Hodgdondecision v. MemorialWeeks 128 N.H.
(1986).515 1199 In plaintiffA.2d that case we allowed the newa

limitations,trial after the of whichstatute had time-barred her
wrongful action,earlier was in adeath declared unconstitutional

“plaintiff’slater We thatcase. held counsel’s reliance on the
constitutionality two-year ofof the statute limitations constituted
‘accident, meaning 526:1,”mistake or misfortune’ within the of RSA

providing granting trial,the Hodgdon,statute for the a newof
supra 369, Although plaintiff’sat 515 A.2d at 1201. counsel’s

constitutionality two-yearonreliance the of the statute of
meaninglimitations was to aheld constitute “mistake” within the

statute, reasoningof compelthe new trial our in that case does not
holding by failing challengethe in rulingthis that thecase to that

stacking situations,permitted intra-policywas not in held to be
Cacaras,in aincorrect Mrs. Gannett made of“mistake law” such

Hodgdon,that appropriate. plaintiffrescission Inis the and
agreed perioddefendant never that the hadlimitation run on the

plaintiff’s plaintiff, there, challengedaction. The had the claim that
period run, by suit,the bringinglimitations had if plaintiffeven the

challengedhad constitutionalitynot the period.of the limitations
Hodgdon 424,Hosp.,v. Weeks 122 (1982).Mem. N.H. 445 A.2d 1116

case,In plaintiffthe instant the and defendant reached an
agreement payment $25,000that the of fulfilled the defendant’s
obligation under provision.the plaintiff,uninsured motorist If the

manywho have by singleshould known how cars were covered the
policy, “stacking” issue,had decided to contest the as was later done

Cacaras,in mightstacking permitted. plaintiff here,have been The
however, accepted “stacking”the rule of law that was not allowed

voluntarilyand agreemententered ainto settlement with
Merchants.

Accordingly, agreementwe hold that the settlement between
Mrs. Gannett and Merchants should not be rescinded. Because we

agreementfind the controlling,that is we do not address the
question byraised Mrs. Gannett applywhether we should our
holding retroactively.in Cacaras We also do not address the issue
whether, under particularthe terms of the policyinsurance

case,involved in “stacking”this permitted.should be

Rerersed.

Brock, C.J., result;concurred in the the others concurred.


