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Merrimack
No. 88-003

ReynoldsDwight T.

v.

Warden,Cunningham,Michael
Hampshire State PrisonNew

29, 1988December

byDuggan, appellate defender, Concord, brief andofE.James
orally, petitioner.thefor

attorney generalStephen Peck,Merrill, {David assistantS.E.
orally),attorney general, for the State.brief andon the

Superiorappeals of theBrock, from an orderThe StateC.J.
awarding petitioner,J.){Murphy, an inmate at the NewtheCourt

Maypre-trialHampshire Prison, fromcredit for confinementState
Augustparole 12, 1987,revoked, the23, 1986, was tothe date his

allegedcharges which arose out of thetheof his convictionondate
parole violation.

grantparole failure tothe adult board’scourt ruled thatThe trial
testimony paroleimmunitypetitioner at thefor hisusethe

mayhearing process it havehim due becausedeniedrevocation
hearing attempttestifying toin anfrom at thathimdeterred

impendingright againstpreserve trialat theself-incriminationhis
arguescharges. should notthat the courtThe Stateon criminal

question because thethe self-incriminationhave considered
showingpetitioner that he had raisedhis burden ofdid not meet
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agree,hearing. and thereforeWequestion the revocationthat at
order.superiorthe court’svacate

in theDwight Reynolds, 1981 forT. was convictedpetitioner,The
receiving He wasproperty.stolenuse firearms andfelonious of

years in the Newto to seventhree and one-halfsentenced
18,Prison, Aprilparoled in Onwas 1985.Hampshire State and

charged burglary, possession of1986, withwas andhe arrested
Reynolds,v.tools, receiving property. Seeburglary stolen Stateand

291, 556 A.2d (1988). charge298131 N.H. This last was later
aparole (the board)Id. held revocationThe adult boarddismissed.

petitioner23, 1986, hadhearing May to determine whether theon
(Supp. 1988). The boardparole.his See 651-A:17violated RSA

police reportstestimony policefrom officers and reviewedheard
complaint; petitioner neither testifiedof and thethe indictments

and,any hearingThe was recordedpresentednor evidence.
tapepursuant procedure, the was erased afterto standard board

days. of the Adult Parole Board 103.01. TheSee Rules180 ¶
petitioner’s parole.revokedboard

1987,August 12, burglarypetitioner was convicted of andOn the
possession burglaryof He to three and one-tools. was sentenced

years burglary charge, pre-trialon the with forhalf to seven credit
1986, 23,23, May 1986,April and to twelveconfinement from to

charge,possession burglary to beon the of tools servedmonths
18,concurrently, pre-trial Aprilfromwith credit for confinement

May 23,1986, a forto 1986. The record does not indicate reason
discrepancy pre-triallengths forthe between the of credit

confinement.
parole decision,Approximately sixteen after the inmonths board

1987, petitionerSeptember, petitionfiled a writ offor habeas
declaratorypetition judgment. arguedcorpus and a for He that the

parole presumptionhad when it his “onboard erred revoked a that
misbehavior,”. of andindictment . . was indicative that the[his]

deprived pre-trialhim forrevocation therefore of credit confine-
1986,April,infrom of his convictionment the date his arrest until

1987, rights.August, processin in of his due As notedviolation
above, onlyhe credithad been allowed for confinement from the

paroleof arrest until the on which his was revoked. Thedate date
petition. petitioner thenState moved to dismiss The filed anthe

dismiss,objection assertingto firstthe motion to for the time that
anythinghad “advised him that he said in defense wouldthe board

against prosecutions,” jeopardizingbe him in future theused
againstprivilegeofexercise his self-incrimination.
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During hearing petition superior court,the held on the in the the
petitioner thatreiterated he had not been toable defend himself

hearing preserveat the revocation because he had todesired his
right against hearing, partiesself-incrimination. After the both

supporting petitioner,memoranda,submitted and the for the first
specifically alleged duringtime, hethat had stated the revocation

hearing say any thing (sic)“that he would andnot could not
concerning pending (emphasisthe indictment because of the trial”

original). urgedmemorandum,in In its the State the court to
arguedpetition, petitionerdismiss the and that the had not

properly raised the self-incrimination atissue the revocation
hearing.

judgeDecember, 1987,In the trial ruled that the“because
petitioner may testifyinghave been fromdeterred at his revocation
hearing by preserve privilege againstthe desire to his self-

right trial,incrimination and to remain silent at the he was denied
process (emphasis original).due law”of in courtThe ordered that

petitioner Maythe 23, 1986,receive credit hisfor fromconfinement
August requested, appealed.12, 1987,to as and the State

preliminary requestedmatter,As a we note that the hasState
suspend permit questionthat we our rules to it a lawto add of

regarding propriety remedy grantedthe of the below. notWe need
request superiorrule on this because we hold that the court erred

petitioner’swhen it considered the claim. do notWe reach the
petitioner’s argumentmerits of the self-incrimination for the same

reason.

long-standing “maypartiesIt ais rule that not have
judicial review of matters not raised in the of trial.”forum Sklar
Realty Merrimack, 321, 328,v. 149,Town 125 N.H. 480 A.2d 153of
(1984). require possible time,“We issues to be raised at the earliest

opportunitybecause forums atrial should have full toto come
sound conclusions and to correct errors in first Id.the instance.”

objectioncontemporaneous applies proceeding uponThis rule in a
petition corpus, Roy Perrin, 88,a for writ ofa habeas v. 122 N.H.

(1982), petitioner100, 1151, 1159441A.2d and the bears the burden
demonstrating objected appropriateof forum,that inhe the cf.

Staples, (1980)278, 284, 320,State v. 120 N.H. 415 323-24A.2d
(defendant placingbears burden of on the indications thatrecord

admitting priorthe trial incourt abused its discretion evidence of
convictions).

delayedpetitioner approximatelyThe action for sixteenthis
hearing, transcriptmonths after the revocation after of thatthe

proceeding routinely destroyed, leavingbeen ofhad no indication
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unsupportedobjectioncontemporaneous after-the-aside from hisa
carryallegations. petitioner ofburdenfailed to hisThefact
duringdemonstrating the revocationhad raised the issuethat he

hearing.

objectioncontemporaneousarguespetitioner that theThe
allegedly appearedstrictly applied hebe becausenotrule should

hearing. petitioner appearpro if didEven these at the revocation
simplepro established, these, the fact thathaswhich not been

maycontemporaneous objection underbeen relaxedrule have
special past, State, N.H.Brewster v. 107in the seecircumstances

requirements(1966) (technical227, 706, for226, A.2d219 707
litigantpreserving proexception fact offor se wherean waived

record),thoughobjection apparently undisputed, not in thewas
pro parties. Wefor senot establish a different standarddoes

petitionerthe failed to thattherefore hold that because demonstrate
parolethe the revocationhe had raised self-incrimination issue at

hearing, superior the issue.the court should not have considered
superior andOrder court vacatedof

todis-case with instructionsremanded
petition corpus.miss writ habeasoffor

All concurred.
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