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Rowe, Rowe the(Robert H. onH. of AmherstLaw Firm Robertof
plaintiffs, Ched Miller.orally), Elaine andfor thebrief and

theMichael, Wensley, (Franklin C. Jones on& of RochesterJones
orally), the defendant.and forbrief

individually1984, andThayer, plaintiffs,September,In theJ.
against thedaughter, a civil suittheir commencedbehalf ofon

abusingBasbas, allegedly sexuallydefendant, theirforCharles
presently appeal thedaughter. plaintiffs1/2-year-old The3then

J.)26, Superior (Dalianis,February the Court1987 decision of
failing complyto thedismissing prejudice for withthe case with
history spans three-yeardiscovery aproceduralTheorder.court’s

soughtduring have minor childthe defendant to theperiod which
prevent deposition.parents sought to thedeposed, and the

appeal: (1) inplaintiffs following a civilissues onThe raise the
abuse,regarding alleged plaintiffis child of tendersexual thesuit

trial,depositionage incompetent in and and as suchan witness a
testimonywitness, thereby allowing theas ais the child unavailable

exceptions;hearsay (2)and doesfall one theof the child to within of
hearsayallowtrial of the case and its refusal tothe court’s dismissal

right remedy lawtestimony a at underviolate the minor child’s to
Constitution, I,Hampshire part superiorTheNew article 14.the

action, thatplaintiffs’ and for the reasonscourt dismissed the
follow, note, outset, that we will not addresswe affirm. We at the

theyby plaintiffs failed tothe first issue raised the because
preserve it.

individually1984,September, plaintiffs,In and on behalf ofthe
child, monetary damagesseekingtheir a civil actioninitiated tort

from for the of their infant child.the defendant sexual assault
Thereafter, denyingspecial appearance thethe defendant filed a

23, 1984,allegation and, sought toof sexual assault on October
plaintiffsdepose prepare for Thethe child in order to his defense.

claiming depositionsquash deposition,filed a motion to the that
faith,goodplaintiffsto and inwere scheduled intimidate the not

objecting generally having 3-year-old daughterand to their
17, 1984, non-evidentiary hearingdeposed. was heldOn December a

quash. (Goode, J.)plaintiffs’on the motion to The Trial Court
any may“[depositionthe be had asordered that of adult witness

by child, any,Deposition ifprovided for of the minor islaw.
showingpending appro-ofdeferred a of need and establishment
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priate setting.” any pleadingsnotThe record does reveal motion or
by plaintiffs responsethe in to this order.

parents pursuantdeposed child-plaintiffThe defendant the of the
August 1985,13,to the December Onorder. the defendant filed a

video-tape deposition groundmotion to take a of the minor theon
having deposed parents,that, the he had thatdetermined the

deposition presentationproperof the child was essential to the of
way obtainingdefense,his and he nothat had other of the

allegedinformation because neither adult had witnessed the
requestedmotion,histortious conduct. In the defendant also that

appoint deposition,the court a tocommissioner oversee the and that
appropriate setting deposition.the court establish an for the The

plaintiffs objected claimingmotion,to the defendant’s that all the
yet deposed,adult witnesses nothad been and untilthat the

depositions physician psychotherapistof the and the had been
depositiontaken, there was needno to take the of the minor child.

September Superior (Murphy, J.),20, 1985,On the Court after
non-evidentiary hearing, granteda the defendant’s and inmotion

necessary testimonyperpetuateits order stated “that it is to the of
delay likely impairchild,the minor as further is to the child’s

ability allegedto recall and relate the facts of the tortious acts
granted following. . . .” The court the defendant’s motion on the

(1) prior taking deposition,conditions: that to the the child’s
therapist reportshall file a with recommendations for additional
guidelines taking video-tape deposition; (2)for the that the
deposition place presenceintake the of one or both theof child’s
parents therapist; (3) anatomicallyand of her that correct dolls be
provided; (4) deposition setting,and that the be taken in a home

present. any objection bywith a master The doesrecord not reveal
plaintiffsthe to order.that

therapist report court,The child’s filed a with the which advised
against deposingthe court the child because of the trauma that

report part,stated,would result. The in “[i]tthat would not be
subject now-functioningschool-agetoadvisable a child to recall and

relycircumstances,relive this trauma. Under these the court must
upon provided anyinformation without further involvement of the

Superior (Murphy, J.) respondedvictim.” The Court theto letter
January supplementing prior by noting31, 1986,on its order that

“goesreport beyond scope September 20,the the of the oforder
requesting guidelines1985 her recommendations relative to for the

taking deposition failing receiptchild;of theof of such recommen-
remaining provisions Septemberdations, 20,the of the order of

deposition1985 inare effect and the inconducted accordance
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try deposetotohe continuedasserts thatThe defendanttherewith.”
refuse.tochild, plaintiffs continuedand thethe

quashtoagain a motion1986, filed10, plaintiffstheMarchOn
yetnothadclaiming the defendantthatvideo-tape deposition,the

that, on thetherapist and basedanddoctordeposed the child’s
involve thewould notadvice, parentsplaintiffthetherapist’s

witness, would seekandlitigation a trialasin theplaintiff child
turn,testimony Inof others.through thepresent their evidenceto

discoverycompeltofiled a motion18,1986, the defendantMarchon
25,objected on Marchplaintiffssanctions, which thetoforand

1986.
depositions was heldquashtohearing regarding the motionA

14, plaintiffs contendedTheApril 1986.onDalianisJusticebefore
throughintroduced at trialbetestimony child shouldof thethethat

that wouldharmthe substantialhearsay because ofstatements
Theydeposed. alsotestify or beif were tochild sheto theresult

testimony. Atoffer validyoung could notargued childthat such a
therapist and a doctorchild’stearing, plaintiffs had thethethe

inability recall the eventof the child totestify theto aboutavailable
allowingin the child toresultthat wouldpossible traumaand the

expert available towitnessesAlthough plaintiffs hadthedo so.
testimony.hearquash, did notthe courtsupport their motion to

order,29, ruled:May Dalianis1986 JusticeIn a
prior ofthe Ordersthat“The Court has determined

20,17, J.), September 1985(Goode, and1984December
dispositivearethe case and(Murphy, J.), are the law of

Therefore, with thedispute. in accordanceinof the issues
Orders, deposi-must take theprevious defendantCourt’s

Davidson, subsequently,Straughn Ms. andof Dr. andtions
essential, maydeposition is takeif he believes [the child’s]

guidelinesthevideotape deposition in accordance witha
20,September 1985.”in the Court’s Order ofstated

quash depositionto theAccordingly, denied the motionthe court
through hearsaytestimony minor childpresent of theand the

evidence.
rehearing and18, 1986, plaintiffs a motion forthe filedOn June

1986,July 9,objected the Courtand onset aside. The defendantto
Thereafter,plaintiffs’ the defend-J.) the motion.(.Dalianis, denied

29, by deposingMay order thecomplied 1986 courtwith theant
attemptedtherapist. to scheduleThe defendantchild’s doctor and

child, refuse toplaintiffs continued todeposition of and thea the
1986,11, filed anotherthe defendantpermit Novemberit. On

Thedeposition of the child and for sanctions.compelmotion to
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plaintiffs objected grounds intentionallyon the that the defendant
delayed deposing witnesses,the adult that the child was not
competent, psychologicallythat the child harmed,could be and that

depositionthe burden rested on the defendant to show that the was
essential.

Superior (Dalianis, J.)19, 1986,On December the Court held a
hearing During hearing,on the defendant’s motion. the the
plaintiffs’ representedcounsel to the court that if the defendant’s

granted, plaintiffs dropmotion was the would the case rather than
expose alleged Januarytheir child to a review of the incident. In a
16,1987 discretionaryorder, Justice Dalianis noted that courts have
authority regarding discovery. The court went on to rule that:

case,“In the instant it is evident that the court exercised
Septemberits discretion in 20,its 1985 order which

granted requestthe defendant’s [theto child’s]take video
deposition under certain circumstances. The issue of the

havingdefendant to show [thethe child’s]need for
deposition having already bymoot,is been decided the
September 20, 1985 order. The effect of that order was
essentially by Mayreiterated the 29,court’s order of 1986.

MayConsistent with the 29, 1986,court’s order of the
deposeddefendant has now all of the adult witnesses and

depose [theis entitled child]to if he feels it is essential to
do so.”

plaintiffs’ prejudiceThe court dismissed the entire action with
plaintiffs properunless the refiled their case with the assurance

they deposed.that would allow the child to be
February plaintiffs9, 1987,On the filed a motion to set aside the

rehearing. Februarydismissal and for a 26, 1987,On the Trial
(Dalianis, J.) plaintiffs’ stating:Court motion,denied the “Motion

Exceptiondenied. noted.”
by plaintiffs parts.The first issue raised the has two The first

part plaintiff age competentis whether a child of tender is to be
deposed testify emotionallytrial,or to at when it could be harmful

subjectto the child to recall the events that lawsuit,are the of her
allegedly meaningfuland when the child would not be able to offer

part young testimonyevidence. The second is whether a child’s
through hearsay testimonyshould be allowed into evidence the of

parents, physician, therapist.the the child’s and her
argumentWe will first address the defendant’s that the issues

presented by plaintiffs procedurallythe are barred from review.
sought deposeindicate,As the above facts the defendant to the

plaintiff plaintiffs objected originally depositionchild. The to the
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grounds tactic, it wouldon the that it was an intimidation that be
child,counter-productive deposition if wereand that of the it to be

taken, supervised, non-threateninginshould be done a manner.
Accordingly, Goode, 17, 1984,inJustice his order of December

taking showingdepositiondeferred the child’s until there was “a
appropriate setting.”of need and establishment of The[an]

plaintiffs objected fact, theynever to this order. In understood the
deposed,order to mean the child could be as indicated in their

10, pleadings.March 1986
Subsequent order,to Justice Goode’s the defendant filed a motion

video-tape deposition plaintiffs againto take a of the child. The once
objected groundsto the motion on the that the defendant had failed

depose witnesses,to all adult that the had adefendant to show need
depose compliance order,to the inchild with the court’s earlier and

completethat more detailed and information could be obtained
through physician Duringpsychotherapist.the child’s and the
hearing Murphy, plaintiffs’ arguedbefore Justice the counsel that
if depositionthe appropriateis to be taken it should be taken in an
setting by appropriate authority.determined an medical In
disposing motion, Murphyof this Justice determined that the child

deposed. 20, 1985,should Septemberbe The court ruled on that “it
upon hearing necessary perpetuateis found it isthat to the

testimony ,”of the minor child . . . and went on to articulate the
guidelines depositionunder which the would be taken.

Subsequently, having timely objectionwithout their filed a
20, order,September followingto the requests1985 and numerous

by deposition,the defendant plaintiffsto take the child’s the filed
quash 10, motion, they argueda motion to on March 1986. In that

complythat the defendant had failed to with Justice Goode’s order
deposed, whythat all argumentsadults be and articulated new the

deposition They arguedshould not be taken. that the child was
unable deposingto recall the event and that the child could have

psychological These, however,harmful on theeffects child. were
objections depositionnew previouslyto the which had not been

Furthermore, plaintiffsraised before Justice Goode. the did not
any why objectionsoffer reasons the new were not raised before

plaintiffs again try, court,Justice Goode. The once before this to
allegationsadvance their new that the child could be harmed and

testimony any meaningfulthat her would not offer evidence. We
noted,previously however, partyhave that a cannot raise

allegations appealalternative or claims on that were not considered
Bayer Bayer, 780, 786,below. See v. 900,123 N.H. 465 A.2d 904

Dubois,(1983); 532, 536, 1181,Dubois v. 122 N.H. A.2d446 1183



338

421,Carbur’s, Inc.,Concepts, 122(1982); Inc. v. A & S N.H.Office
1109,423, (1982). plaintiffs445 A.2d 1111 Because the did not raise

Goode,allegations theyor claims before Justice did not affordthese
arguments,judge opportunity consider the and it isthe an to

propernot for us to consider them now. To do otherwisetherefore
everyplaintiffs relitigatebe to allow the to the samewould issues

they groundraised a new or different for relief. This wouldtime
end,hardly bringing litigationaid in to an nor would it be an

Corp.judicial Eastern Marineefficient use of resources. See Const.
270, 273, 709,Leasing, 129 N.H. 525 A.2dv. First Southern 711

(1987).

court,assert,plaintiffs before this that theThe further
depose goodattempts the child were not a faith usedefendant’s to

discovery. They argue depose theof that the defendant’s efforts to
merely attempt throughchild were an to win the case non-suit or

default, plaintiffsthe defendant knew that the wouldbecause
deposed.than allow their child Thisrather default the case to be

plaintiffs’inwas raised before Justice Goode the motion toclaim
therefore, byand,quash depositions is entitled to consideration this

However, argumentplaintiffs at thecourt. the never raised this
they any proof substantiating Inhearing, their claim.nor did offer

faith; rather,ruling, findinghis made no of bad heJustice Goode
showingdeposition upon of needruled that the could be taken a

appropriate setting. Murphy’sand establishment of an Justice
finding necessity negates plaintiffs’subsequent of further the

addition,arguments Inof bad faith. we note that the defendant
deposition guidelinessuggested child’s be taken under certainthe

Accordingly, plaintiffsprotect the child. we hold that the haveto
attempts deposeto the childnot demonstrated that the defendant’s

discovery.use ofwere a bad faith

Although raisingproceduralwe have found a bar to the of
issues, depositionsplaintiffs’ we that “the use of andobserve

discovery given interpretation in. . . has a broad and liberalbeen
jurisdiction,” Ice v. Peirce Constructionthis Durocher’s Cream Co.

293, 294-95, 477,Co., (1965),210 A.2d 478 and that106 N.H.
discoveryscope pre-trial is left tocontrol over the breadth and of

judge.discretion of the trial Id. Even if we were tothe sound
argumentsplaintiffs’ procedurally that theconsider the barred

events,may be remember the and that the childchild unable to
harmed, theymay psychologicallybe have failed to show an abuse

plaintiffs fail that the child’sof discretion. The to understand
inability certainlyto is relevant to the defendant’sremember
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Furthermore, evident, guidelinesit is from the the trialdefense.
taking deposition,court established for the that theit considered

potential harm the child.to

ruled, depositionAs Dalianis the hadJustice because been
necessary deposedto be and because allfound the defendant had

adults, order,September 20,the in accordance with the the1985
depose Accordingly,defendant was to child. weentitled the hold

complied September 20,that because the had withdefendant the
order,1985 Justice Dalianis did not abuse her discretion.

plaintiffs theyBecause that not allowthe indicated would
questioned concerning dispute,the child to be the in Justicematters

dismissingin prejudiceDalianis was case withcorrect the unless
plaintiffs they thethe assured the court that would allow child to

deposed.be It is within the sound discretion of the trial court to
discoverycomplydismiss the failure withcase for to the court’s

order, particularly plaintiffs representedwhen the courtto the that
they dropwould thanrather their case allow the child to be
deposed. Piper Corp., 472,See Carlucci v. 102 F.R.D. 488-­Aircraft

Super.(S.D. Preface, Rs.;1984);Fla.89 Ct. Dismissal27 C.J.S.
(1959). properlyNon-suit& 59 Because the case was dismissed§

discoverycomply order,for failure to with the we need not address
plaintiffs’ hearsay testimonyclaim that should be admissible at
trial.

by plaintiffs, theyOn arguethe second issue raised the
they right remedythat law, partwere denied their ato at under

I, article 14 Hampshire Constitution,of the New thewhen trial
hearsaycourt refused to admit evidence and thedismissed case.

properlyBecause the case was complydismissed for failure to with
order,court hearsaya need not aspectwe address the of this claim.

find plaintiffs’We no merit in the claim that the lower court’s dis­
missal rights.denied their plaintiffsthem constitutional The were
denied access to the courts of knowingbecause their and willful
disregard discoverypriorof a order. Since the dismissal of the
plaintiffs’ proper, hardly I,action partwas it is a violation of article

of Hampshire14 the New Preface, Rs.;SeeConstitution. Ct.SUPER.
27 (1959).C.J.S. & Accordingly,Dismissal Non-suit 59 the lower§

however,court’s the deny,dismissal of case is affirmed. We the
request attorney’sdefendant’s to assess pursuantcosts and tofees

Supreme 26(4).Court Rule

Affirmed.
All concurred.


