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P.A., (Steven J.of ConcordGallagher, & GartrellCallahan
brief, Mr.on the andMichael R. Callahanand McAuliffeMcAuliffe

orally), petitioners.thefor

Diane M.Nourie, (Dort Bigg andS.Wiggin & of Manchester
McLane, Graf,brief, Bigg orally),Mr. andon the andSmith

Middleton, (Jack B. Middleton andManchester& ofRaulerson
brief, orally), for theand Mr. MiddletonRobert A. Wells on the

petitionee.

Pitts,Johnson, and Barbarapetitioners, Paul McCoolJ. The
McCool and beneficiaries of the estatesister of Charlesbrother and

Estate), appeal of the(the from a decreeMcCoolof Charles
County (Cloutier, J.) disposing of theirHillsborough CourtProbate

executor,originalbyobjections filed the Estate’sto the first account
TheyAttorney ask that wepresent petitionee, Robert Bossie.the

first, surchargeimpose noprobate toreverse the court’s decisions:
legalBossie,Attorney as the Estate’s executor andupon who served

1984; second,January through and toNovembercounsel from
Theylegal firm.fees to him and to hispartial executor’s andaward

requests justified the executor’sargue are becausethat these
by incompetence and conflicts of interest. Forwere taintedactions

below, probateand remand the court’sstated we reversereasons
surcharge, decision as tothe issue of and reverse itsdecision on

legalexecutor’s and fees.
alleged competence ofmisconduct or lack ofThe instances of

followingcomplain appeal in thepetitioners on arosewhich the
1983, killed whensetting. In Charles McCool wasfactual December

Mr.light airplane piloting in New Mexico.the he was crashed
Cherylonly passengers, companionlive-in Hendrick-hisMcCool’s

McCool,children, inand Devin also diedson and their two Sean
will,Bossie, Mr.Attorney preparedwho had McCool’sthe crash.

in with theappointed of the Estate accordance termswas executor
AttorneyFollowing appointment,Januaryof that will in 1984. his

Bossie, Hodes,firm, Kelly to act as thelaw &Bossie hired his
afterwards,legal probate court madecounsel. theEstate’s Soon
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Cheryl petitionerHendrickson’s father executor of her estate and
Paul McCool administrator of the estates of Sean and Devin

Kelly agreed representBossie,McCool. & Hodes then to these
estates as well as the estate of Charles McCool.

airplaneWithin a crash,short time after the December it became
probableevident that the cause of that accident had been Charles

negligence. light Attorneythis,McCool’s In of Bossie and his firm
recognized wrongful brought againstthat death actions should be
Charles McCool’sestate on behalf of the estates of Ms. Hendrickson

pursuit Attorneyand each of claims,the two children. In of these
amongBossie and the members of his firm shared information

regardingthemselves and on behalf of the several estates the nature
coverageand extent of available insurance and other issues relevant

wrongful Attorneyto the various Bossie, moreover,death actions.
againstdrafted insurance claim letters himself as executor of

byCharles McCool’sestate for execution Mr. Hendrickson as
daughter’s byexecutor of his estate and Paul McCoolas adminis-

trator of the children’s estates. The conflicts of interest evident in
multiple representations exchanges amongthese and of information

firm,members of interest,the same and the conflicts of discussed
representation Frey Freybelow, in relation to of Eric and

petitioners’ appealAssociates, Inc., underlie the on the issue of
attorney’sexecutor’s and fees.

major ground petitioners’ objectionThe other for account,to the
appeal, Attorneyrelevant to this arises from Bossie’s failure to

dispose principalof the Estate’s asset. This asset consisted of
Frey (Frey Associates),488,400 Associates,shares inof stock Inc.

corporation specializing developing marketing computera in and
equipment intelligence McCool,and artificial software. Charles

marketing corporation,who acted as head of and sales for the
approximately outstandingowned one-third of its shares. Eric

Frey, corporation’s president, slightlythe owned more than one-
corporation remainingthird of those shares. The had issued the

public registration publicshares to the via and sale in accordance
with federal law in autumn 1983.

Frey Attorneydeath,Soon after Charles McCool’s Eric notified
right purchase FreyBossie that he claimed the to the Estate’s
equity value,”Associates shares at “current in accordance with the

purchase agreements Freyterms of two stock into which Mr. and
Frey agreementsAssociates had entered with Mr. McCool.The in
question specifically provided:
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reason,McCool,[Charles]“In for whateverthe event that
Freyemployment Inc.,Associates, hewithterminates his

Frey,agrees Freypermit Associates, Ericto Inc. and/or
byindividually, repurchase all of the stock then ownedto

equity . . . .”then current valueMcCoolat its
Attorneysubsequent Bossie, Mr.In and conversations withthis

employ-Frey histhat Mr. McCool’sdeath terminatedcontended
Frey’s rightFrey triggered toMr.ment with Associates and

agreements. Despitepurchase the factthe Estate’s stock under the
documents,of thethat a member of his law firm had drafted one

Frey and thefirm reviewed the other and advised Mr.and the had
adequate protectioncorporation agreements providedthat these

Attorneyagainst offering parties,an of McCoolstock to thirdthe
triggerposition aBossie took the that Mr. McCool’sdeath did not

agree equityright purchase. partiesAll value” isof that “current
equivalent pervalue,” at thethe of “book which was share$1.80

During question,inMr. death. the time thetime of McCool’s
registered sellingcompany’s the over-the-countershares were on

range per probateHowever,market in the of theshare.$11-$13
Frey corporationcourt found that neither Mr. nor the ever made

anypurchase“an offer” to the McCoolblock of stock at book or
other value.

Attorney disagreed Frey’sSince Bossie with Mr. claim and
selling equityresisted the shares at “current value” in accordance

agreements, hopedwith the it can be inferred that he to sell
Frey, Frey higherAssociates,McCool’sshares to Mr. or to at a

price. encountering many inBecause he was also other difficulties
disposing Attorneystock,of the testified he retained theBossie

JanuaryDorr, 1984,law firmBoston of Hale & in late to assist him
probate dispositionin this task. The court determined that of the

only by ambiguitycomplicatedEstate’s shares was not the inherent
agreements’ provisions, by Freyin the but Associates’ failure to

agreements, required by law,thosedisclose as federal when the
corporation public” failure,“went in the1983. As a result of this

purchase agreements subject charge theystock were to the that no
anylonger addition,had force or Ineffect. the Estate’s shares of

Frey unregistered, subjectAssociates stock were and tothus SEC
prohibits public144,Rule which thesale to of more than one

percent outstanding (in shares) per15,000of stock this case
quarter. Finally, corporation experiencingthe was financial

productexpectancydifficulties, the life of its in the market was
thinly ultimatelyprobateshort, and its stock was traded. The court

agree,parties exceptfound, that,and all now for the small
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public pursuantquarterly 144,the to Rule thesesales made to
Frey Frey onlythethat Eric and Associates werefactors meant

buyers questionpotential at whatthe Estate’s shares. The wasfor
reasonablyprice those shares and whetherthe executor could sell

buyFrey Frey could or would them at that orMr. or Associates
any price.other

althoughabove, there were discussions betweenAs noted
Attorney Frey January September,Mr. between andBossie and

they agreed acceptable1984, Thenever on terms to both sides.
during Attorneyprobate this time Bossie dealtcourt found that

FreyMr. without benefit of a valuation of the Estate’s shares.with
AttorneyDorr, Bossie did retainWith the assistance of Hale &

subjectMontgomery 27, 1984, stock,on June to value theSecurities
MontgomeryHowever, whenthe limitations described below.to

Attorneybyprovided September 1984,24, Hamelhad no valuation
daysWithin a few he hadof Hale & Dorr undertook the valuation.
Septemberpurposesdetermined, the estate tax return due onfor of

per share,28, 1984, worth 15 cents both on thethat the stock was
and six months later. This value wasdate of Mr. McCool’sdeath

Attorneyrepresent stock;market value of the andsaid to the fair
return,the tax under oath.Bossie filed estate

Attorney Frey represented himMr. because he hadBossie knew
Freypersonal counsel to Associates. Hein matters and served as

familiarity agreements question,in one ofhad with thealso some
Attorneypartner, Hodes, hehad drafted. At the timewhich his

AttorneyEstate, Bossie and his firm alsobecame executor of the
Freyrepresented However,in a tax abatement matter.Associates

July Attorney Frey that,27, 1984, informed Mr. becauseon Bossie
resignpotential interest, firm have to asconflicts of the wouldof

anycorporation, untilhim and to the at leastcounsel both to
Frey Freydisputes Associates and the Estatebetween Mr. and

agreed, probateExpert witnesses and the courtwere resolved.
continuing despitefound, that, act for the Estate thesein to

Frey nearlyFreywith Mr. and Associates for sevenconnections
engaged apparentAttorneymonths, in at least an conflictBossie

of interest.
againarguedpetitioners court,below, in thisand contendThe

Attorneyof interest andthe combination of this conflictthat
engageexpertise fail to incaused him to seriousBossie’slack of

responsenegotiations regarding in tosale of the Estate’s stock
Frey willingness purchasesuggestions by to the stock.Mr. of his

necessaryThey expertiseargue that, inhe the thebecause lacked
might appearinterest,that, of hearea and knew due to his conflicts
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theFrey corporation rather thanunfairly theto favor Mr. and
timelyto valuationEstate, Attorney obtain aBossie failed either

negotiations response to offersengage inin seriousof or tothe stock
They particular, conversations in whichnegotiate. point, in toto

heFrey’s suggestionspursue Mr. thatAttorney failed toBossie
for valueshares bookmight purchasingin the Estate’sinterestedbe

fortyvalue, purchasinginslightly orprice bookaboveor some
Theyper share.five to six dollarspercent the forof Estate’s shares

summarily rejected Frey’s offersAttorney Mr.Bossieclaim that
itswrongly to be worththe stocknegotiate he believedto because

onlymarket, worthin fact it waswhenin the over-the-countervalue
andBy finally valuationreceived aper the time he15 share.cents

terms,Frey theposition bargain Mr. on realisticin to withwas a
longerpoor that there was nocompany’s sofinancial health was

Frey Frey purchasewouldany Mr. or Associatespossibility that
the stock.

criticism, Attorney resigned asmountingIn Bossiethe face of
dayin On theEstate November 1984.of the McCoolexecutor

hisfollowing resignation, he a final account of adminis-his filed
Estate, objected onpetitioners numerousof the to which thetration

trial, determined,lengthy probate intergrounds. courtAfter a the
alia, surcharge unwar-imposition on the executor wasof athat

firm,Attorney and hisIt further determined that Bossieranted.
legal of$9,500 feesrequested executor’s fees of andwho had

of$19,855.70, only the maximum feewere entitled to one-half of
$17,437.26 probate guidelines, $8,718.63.court orallowable under

brought appeal.thisPetitioners then
facts, petitionersof the makeBased on their characterization the

following arguments. surcharge theylegal of firstthe On the issue
damagesurge adopt placing disprovingofus to a rule the burden

dutyattorney fiduciaryor hason the executor who breached his
that,by acting They ordue care. further whetherwithout contend

proof damages, they have met thenot alter burden of onwe the
Attorneybyproving preponderancea of the thatburden of evidence

Withacted without due care to the detriment of the Estate.Bossie
that,regard fees, petitioners argue representa-to the hisbecause

resultingtion the ridden with conflicts of interestof Estate was
representationhis of estatesboth from his and firm’s the several

Freyprior representation corpora-of theand from their Mr. and
tion, Attorney nor his firm waswe should hold that neither Bossie

They urgelegal to anentitled to executor’s or fees. us rule that
conflictingattorney representswho in violation of ourinterests
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professional may compensationrules of conduct receive no for his
services.

Attorney argues probate appliedBossie thethat court the
appropriate regard proof. arguesrule with burdento of He further

petitioners reasonably provingthat the did not theirmeet burden of
damage surchargethat,that the Estate suffered and since is

onlyappropriate compensateto the beneficiaries for the Estate’s
probate properly impose surcharge.losses, the court torefused a

Finally, argueshe that conflicts of interest do not necessitate
any legal Rather,to contends,refusal award executor’s or fees. he

attorneyan estate’s or isexecutor entitled to forfees services
benefitting probateestate;the it is in the court’s discretion to

light particulardetermine, case,in of the offacts the the extent
to which conflicts of interest warrant reduction of otherwise
reasonable fees.

surcharge.We first address the issue of An executor must
degree diligenceprudencehandle estate withassets that of and that

ordinary judgmenta man of onbestow his own affairs ofwould
(Pa. 1980);Dobson,like In 138,nature. Re Estate 417 A.2d 142of

(1942).§ 184,33 andC.J.S. Executors Administrators at 1161
responsibilitytrustee, assets,Unlike the whose is to hold the

prudence diligence timelyexecutor must exercise and in the
liquidation e.g.,See, Goldthwaite, 331,of assets. McInnes v. 94 N.H.

(1947); Bayles,795,333-34, 52 A.2d 797-98 In Re Estate 108N.J.of
Super. (1970).446, 453, 684,261 A.2d 688 What constitutes

respectreasonable with assetsconduct to estate varies with the
supra 184,C.J.S., §circumstances theof case. 33 at 1163.

“‘[Surcharge penalty for tois the failure exercise common
prudence, performancecommon skill and incommon caution the

fiduciary’s duty imposed compensateof the and is beneficiariesto
”by fiduciary’sfor loss caused the Re Estatewant of due care.’ In

supra (quoting Stephenson, 138,128,Dobson Estate 469 Pa.of of
(1976));1301,364 A.2d also1306 see 31 Am.Jur. 2d andExecutors

(1967).522,§Administrators at 233
determining validity petitioners’ charges,In ofthe the the

probate proofappliedcourt the ofburden standard traditional in
surcharge. required petitioners byprove,for theactions It to a

preponderance Attorneyevidence, thatof the Bossie acted without
prudence disposingdiligence Freydue in ofand the Estate’s

lack ofAssociates that this due carestock and was a “direct and
proximate [E]state.” Lux,loss to the Incause the Reof EstateCf. of

1978)(Pa. (complaining party1053,389A.2d 1056-57 bears burden
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Lohm,Estatewrongful conduct); In Reofproving particularsof of
party451, (complaining273-74, (1970)268, A.2d 454269Pa.440
loss).care as causé ofof duelackproving executor’sburden ofbore

of thethe measureloss was alsoof the Estate’sAs the amount
“prove therequired them toprobate courtdamages, thepetitioners’

thetothen shiftedThe burdenparticularity.”with someloss
loss.ofthe absenceand demonstrateevidenceto rebut thisexecutor

ofburdenimpose differenta somewhatpetitioners us toThe ask
allegedthe executor’ssurcharge in whichactionsproof for those

that,They urgeof interest.a conflictfrontof due care resultedlack
proving aofinitial burdencases, impose thewe shouldin such
a conflictcomplaining party. Once suchon theof interestconflict

evidence, burdenthe theby preponderance ofawas established
that the establishedto demonstrateto the executorwould shift

monetary loss to the estate.in noresultedconflict
ruleargument that the traditionalsympathetic to theWe are

alleging to the estatethat losspetitionerimposes a burden on the
recognize it is moreWe thatinaction.from the executor’sresulted

sale, example, would have takengiven forprove that adifficult to
estate,monetary gain it toan than isaffording toplace, a certain
depleted anfundsaffirmative actionsprove that the executor’s

however,believe, the rulealready thatpossessed. We do notestate
having provetofrompropose would relieve thempetitionersthe

prove thethey suggest. if executor failed todamages, Even anas
providenecessary partiesloss, that theit would still beabsence of

the amount ofon which to calculatea reasonable basisthe court
provingwould be aimed atdamage. the executor’s evidenceSince

occurred, dependhave to on thethe court wouldthat no loss
party proveto extent of that loss.complaining the

effectivelybelow, addressexplained that we canwe believeAs
However, this notpetitioners present. we must doproblems thethe

defining itby properly whatby altering proof,burden butthe of
Themeet thatpetitioners must show in order to burden.is that

rely heavily espousespetitioners itselfwhich the mostondecision
Bank, 273Rippey Nationalprinciple. v. Denver United Statesthis

for the(D. 1967). Rippey does not standSupp. Colo.F. 718
any regarding amountproof the fact orproposition that burden of

complaining party hasfiduciary theto the onceof harm shifts
(e.g.,of affairs a conflictspecifiedof some stateproven the existence

plaintiffsreceiving from theinterest). After evidencesubstantialof
damage, Rippeythe courtfact ofthe and the amountas to both

damage to thestated, uncertainty the extent ofis as to“If there
damage. In such afact oftrust, be to thecan no doubt asthere
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damages closely approximated bycase, [we] hold that are to be
drawing probable proven.”reasonable and inferences from the facts
Rippey, supra Although petitionersat 744. certain other cases the

require party causing provecite do the loss to the amount of
damage, they only party alleging damagedo so after the has
proven, damagesatisfaction,to the court’s that such in fact

e.g., (D.C.See, Brown, 381,occurred. Winter v. 365 A.2d 385 Ct.
App. 1976); (Iowa 1975).Beal, 106,Baker v. 225 N.W.2d 110

probate Attorney reasonablyThe court found that Bossie acted
by: (1) seeking questionsthe assistance of Hale & Dorr on of

expertise; (2)law,securities an area in which he himself lacked
hiring Montgomery 27, 1984, stock;Securities on June to value the

(3) refusingand to act without a valuation of the stock. It
specifically rejected petitioners’ Attorneythe contention that Bossie
ought to have retained a firm to value the stock and received a

days althoughvaluation within death,30 to 45 of Mr. McCool’s it
by Attorney reasonablydid not determine what date Bossie should

Attorneyhave obtained a valuation. It further found that Bossie
positionwas not in a that,to sell the stock without a valuation and

circumstances,under the no one could have sold the stock in less
than six months.

findings lightThe court made inthese of its determination that
Frey Frey represented theyneither Mr. nor Associates ever that

ready, willing, purchasewere stock,and able to the inand
recognition negotiationsof the fact that valuation of the stock and

complicated by specificallyto sell were the factors noted earlier. It
stated:

“Had the Executor sold or offered to sell the stock at fifteen
professionalshare,cents a without assistance when the

selling ($11.00stock was over the counter between and
$13.00),it is clear that the Executor would not have acted

therefore,in and,the best interest of the heirs would have
chargeable.”been

findings,Based on these the court determined that the Estate had
damage Attorneysuffered no as a result of Bossie’s actions and

impose surcharge.therefore refused to a
petitioners probateThe contend that certain of the court’s factual

contrary weightdeterminations were to the theof evidence and that
determinations consistent with the evidence would necessitate the

petitioners proving Attorneyconclusionthat met the burden of that
respectBossie’s withactions to the in harmstock resulted to the

surcharge appropriate remedy.Estate, whichfor is the The
challenged probatefactual conclusions include court’s determi-the
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appraisalanhave obtained(1) that the executor could notnation:
Attorneydid; (2) Hamel madethe fact thatsooner than he and that

deadline,filingdays,4appraisal to meet aover the course ofan
Attorneydecisively Bossie have obtainedcoulddid not show that

equallyevaluating inpotential anappraisal for offersa reliable
that, ineptly failedcharge he totime. Petitioners becauseshort

andselling price a reasonable timepropera withindetermine
charges selling Frey too lowfor Mr. atof interest tofeared conflict

agreementAttorney vigorously anpursuetoprice, Bossie faileda
likely. BecauseFrey have beena time when sale wouldwith Mr. at

findings sufficientin error isthat first of these wasour decision the
the second.require remand, specifically addresswe do notto

findings isprobate factualscope of the court’sOur of review
states, findings of fact ofby 567-A:4, “ThewhichRSAestablished

they plainly erroneousprobate are sojudge of are final unlessthe
reasonablyfindings could be made.”notthat such

Attorney of theShortly named as executorafter Bossie was
known,knew, (1) thethatshould haveMcCool estate he or

condition, having lost oneprecarious financialcorporation was in a
having millionyear, lost oneprevious andmillion in thedollars

question; (2)in that the stock wasquarter periodin theperdollars
McCool,traded; figure corporation, Mr.thinly key in the(3) that a

subjectdied; of was tojust stock(4)had that McCool’s block
FreyFreyby with andcontract Mr.of sale bothrestrictions

law; corporationby (5) theand securities and thatAssociates
expectancy in markethigh product life theproduced a whosetech

Bossie, prudently, no but toAttorney act had choicewas toshort.
first,things, had to obtain thepromptly: hedo two and do them

date; second,and, he had toappraisal at earliestbest he could the
Mr.negotiations withmeaningful for the sale of the stockenter into

Frey. He did neither.
finding that have obtained anprobateThe no one couldcourt’s

appraisal within be sustainedand stock six months cannotsold the
stock, developments,based on recentunder these facts. The McCool

in called for fastsubject rapidwas to deterioration value. Prudence
byexpertAll of alla sale. the witnesses calledaction to effectuate

agreed appraisal processin such a case the should haveparties that
maybegun appraisalbe that a could notrapidly. “blue ribbon”It

in calledless than six months. But this casehave been obtained
extraordinarythatappraisalfor an was under thesereasonable

possible, saleto be so thatmade as soon ascircumstances
proceed. that anegotiations could indicateCommon sense would

appraisal monthsmade severalcould have been withinreasonable
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Attorney begin negotiateso that Bossie could to a sale of McCool’s
stock.

Attorney effectively nothingBut Bossie todid obtain such an
appraisal. shortlyHe hired Hale & Dorr to assist him after his

thoughtappointment executor. Heas testified he law firmthis
appraisal purposes. Dorr,would assist him with the sale Hale &for

undertakinghowever, denied this task. What role he wanted Hale
play crystal& Dorr to should have been made clear at the outset

by Attorney givenBossie, the circumstances. It notwas until
Montgomery engaged 27,Securities was to value the stock Juneon

(nearly Attorney appointment),1984 six months after Bossie’s that
Attorney positive stepBossie made a to value the stock. But his

MontgomeryFirst,effort was twice flawed. Securities was to
purchase agreements by Freyassume that the stock asserted Mr.

did not exist. The contract read:
rightdisputed“While it is further understood that a of first

mayrefusal and another contractual restriction on transfer
applicable any makingstock,be to sales of such in such

rightvaluation, we will assume that such and dorestriction
not exist.”

(Emphasis added.) did, fact,stock exist,The restrictions in
appraisal assuminghowever, and no their non-existence could form

meaningful negotiations.the basis for sale
Montgomeryfatal,Even more Securities was not to make an

appraisal purposes, only purposes.sale but for estate tax Thefor
contract further read:

opinion only“It is understood that our will be theused for
determining yourpurpose of estate taxes under lawsthe

Hampshire.of the United States and the State of New Our
opinion by you any purpose,will not be used for other
quoted any person anyor disclosed to other in manner

express priorwithout our written consent.”
Attorney anyoneengagedessence, then,In neverBossie to

appraise purposes. appraisalthe stock sale Since such an wasfor
clearly precedent meaningful negotiationsa condition Mr.to with
Frey, Attorney totally fiduciaryBossie in his to thefailed duties

subject surcharge.possible probateand isEstate therefore to The
surchargecourt determination could in is errorthat not be order

as a matter of law.
probate probateWe therefore remand this case to the court. The

court must first determine whether McCool lossthe estate suffered
any degree. Frey Freyto If Mr. or Associates lacked the financial
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tono desirequestion,in or hadability purchase stockto the
have sufferedany price, couldthen the Estatepurchase the stock at

FreyFrey or Associates.to Mr.failure to sell the stockno loss for
opportunities”made, no “lostfindings there would beIf arethese

petitioners contend.Frey as theAssociates stockthe sale offor
Attorney BossieHowever, probate court found thatthethe fact that

certainlyFrey conclusiveis notoffer from Mr.never received an
Attorneyexpert testified thatAttorney ownissue. Bossie’son this

“unrealistic”; hence, the factstock wereBossie’s demands for the
purchase the isAttorney offer to stockBossie received nothat

FreySecond, probate that Mr.hardly surprising. if the court finds
accepted aFrey likely would havemore than notor Associates

sell, thewhatthe court should then determinerealistic offer to
accordingly.been, surchargeselling impose aprice would have and

attorneyremaining issue, anTurning we hold thatto the
by engaging in clearprofessionalof conductwho violates our rules

interest, knew or shouldhe eitherof of whose existenceconflicts
legalknown, may nor fees forneither executor’shave receive

Silbiger Bondsv. Prudencehe renders an estate. Seeservices
denied,917, Cir.), U.S.Corporation, (2d cert. 340180 F.2d 920-21

(1950) (citing the traditional rule in such813 and 340 U.S. 831
1363, 1980)cases); McGarvey, (AlaskaMoses v. 614 P.2d 1372-73

grounds,attorneys, disqualified(no on conflict of interestfees to
suing corporation); Jeffry v.representingfrom shareholders

Pounds, 373, 1977) (feesRptr. (Cal. App. allowed136 Cal. 377 Ct.
conduct);only preceding professionalfor those services breach of

Lewis, 604, App. 1930) (attorneyBryant (Tex.v. S.W.2d 608 Ct.27
was,againstrepresenting conflicting estatetwo clients with claims

fees).conflict, to no Theof his entitledas a result irreconcilable
may well beattorney parties conflictwho acts for whose interests

representa­provide zealousunable to the disinterested advice and
everyhe owestion that one of his clients.

requirement attorney representnot“The that an shall
conflicting interests, without full disclosure to theat least

significance, designedboth of isclient the facts and their
preclude practitioner putting himself‘to the honest from

position may required betweenin a where he be to choose
conflicting duties, attemptled to an to reconcileor be
conflicting their fullrather than to enforce tointerests

he alonerightsthe interest which shouldextent of the
”represent.’

884, (1958).239, 244, 888Donovan,Hines v. 139 A.2d101 N.H.
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professionalOur rules of conduct in effect at the time in
question meaning present Theydid not differ in from the rules.
required lawyer proffered employmentthat a decline or discontinue
multiple employment independent profes­“if the exercise of his

judgment likelysional in [would]behalf of a [be]client be or to
adversely by acceptance employmentbe affected” either the of new

representationor the continued of another client. Code of Profes­
5-105(A) (B);Responsibility,sional DR and Rules of Profes­ef.

5-105(C) only exceptionConduct,sional R. DR1.7. stated the to
this rule:

by 5-105(A) lawyer(B),“In the situations covered DR and a
may represent multiple clients if it is obvious that he can
adequately represent the interest of each ifand each

representationconsents to the after full disclosure of the
possible representationeffect of such on the exercise of his
independent professional judgment on behalf of each.”
5-105(D)disqualified only lawyer question,DR not the individual in

any “partner acceptingbut firm,”also or associate of his or his from
continuing prohibited employment.or the Code of Professional

supra 5-105(D).Responsibility, at DR
probate AttorneyThe court found that Bossie had a conflict of

representedinterest when he and his firm the various estates. It
respect prior ongoingfurther found a conflict with to and

representation Frey by Attorneyof Associates Bossie and the firm.
Attorney actuallyconflicts,These which culminated in Bossie’s

drafting againstinsurance claim letters himself as executor of
considering arguments ques-Charles McCool’sEstate and that

meaning agreementtioned the of an drafted,his firm had are too
patent recognizeto allow us to entertain the claim that he did not

duty representation complyhis either to refuse or discontinue or to
requirements 5-105(C).with the of DR
Contrary probate findings,to the court’s the relevant

parties rights objectdid not waive their to to these conflicts. The
clearly that,record demonstrates even if it was “obvious”that he

satisfactorily represent conflicting Attorneycould interests,the
fully explained beneficiaryBossie McCool,never Paulto as of

Charles McCool’sestate and administrator of the estates of Sean
possibleMcCool,and Devin andthe nature ramifications of these

meetingsconflicts. That he Paulincluded McCool in and corre­
spondence revealing past representationpresent satisfyand did not

duty 5-105(C). e.g.,See,his of full disclosure under DR In Re
(1980);Holmes, 173, 176-80, 1284,290 Or. 619 P.2d 1288-89
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Levin, 271,Corp. F.2d 281-Machines v. 579International Business
fullyattorney of1978). bears burden(3d It is the who the82 Cir.

disclosing making clear.and their ramificationsrelevant facts
attorney forMoreover, he and thebecause was both the executor

Estate, Attorney not waive theBossie couldCharles McCool’s
objections own of interest. BecauseEstate’s to his conflicts

fraught with of interestrepresentation of the Estate was conflicts
partialofinception, probateits we the court’s awardfrom reverse

Attorneylegal firm areand his entitledexecutor’s and fees. Bossie
ofno such fees from estate Charles McCool.to the

theygrant petitioners’ request that beto theWe decline
attorney’s fees, thebecause ofawarded their reasonable costs and

us;novelty before and we decline to addressof the issues raised
wrongfulrelating attorney’s death actionto fees in thethe issue

Hendrickson, not us.that issue is beforeof Ms. because

and remanded.Reversed

decision;Brock, C.J., theparticipate in the othersdid not
concurred.
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