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Levin, 271,Corp. F.2d 281-Machines v. 579International Business
fullyattorney of1978). bears burden(3d It is the who the82 Cir.

disclosing making clear.and their ramificationsrelevant facts
attorney forMoreover, he and thebecause was both the executor

Estate, Attorney not waive theBossie couldCharles McCool’s
objections own of interest. BecauseEstate’s to his conflicts

fraught with of interestrepresentation of the Estate was conflicts
partialofinception, probateits we the court’s awardfrom reverse

Attorneylegal firm areand his entitledexecutor’s and fees. Bossie
ofno such fees from estate Charles McCool.to the

theygrant petitioners’ request that beto theWe decline
attorney’s fees, thebecause ofawarded their reasonable costs and

us;novelty before and we decline to addressof the issues raised
wrongfulrelating attorney’s death actionto fees in thethe issue

Hendrickson, not us.that issue is beforeof Ms. because

and remanded.Reversed

decision;Brock, C.J., theparticipate in the othersdid not
concurred.
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Gallagher, (JamesP.A.,Callahan & Gartrell of Concord L. Kruse
orally),brief,and Mark T. Broth on the and Mr. Broth thefor

plaintiff.

Malloy (Donald KennedySullivan,& of Manchester A. on the
orally),brief and for the defendant.

appeal SuperiorSouter, In this anJ. from order of the Court
('C.Flynn, J.) requiring specific performance optionof a real estate

plaintiff-buyercontract, the defendant-seller claims that the
agreement by failing satisfybreached the to an affirmative

obligation required byapproval failingto obtain subdivision and
performance timely adequateto make oftender that was both and

respects. specificin other The defendant claims further that
performance inappropriate light significant apprecia-is in of the
tion in the value of the land between the dates of the contract and
the trial court’s order. We affirm.

prior Derrythereto, defendant, Motel, Inc.,In 1982 and the
owned a. tract of land located near the intersection of N.H. Route

Londonderry. year,102and Interstate inRoute 93 In March of that
Derry granted assignable option George Matarazzo,Motel an to
acting Group, purchase approximatelyInc.,for Land Use to an 18-

portion following year conveyedtract,acre of inthe and the the
remaining Murray, principal plaintiff,4.3 acres to David the of the

Burger KingServices, Inc.,Erin Food who built a onrestaurant
the land.
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lease to theparcel subject option was underof the toOne acre
station,filling and theCompany operation of aShell Oil for the

optionThe terms of thewas used as a site for a motel.remainder
year,Use, purchase theapproximately one toentitled Land for

$650,000, site exclusive of the acrefor or the motelentire tract
$500,000. exercisedIn the event that Land Useleased to Shell for

year,option it was entitledright for a furtherits to extend the
$700,000during buy parcel or the motelperiod the whole forthat to

agree$500,000. Derry onMotel and Land Use didsite alone for
1983, assignedone-year extension, September,in Land Usea and

1984,March,Erin, Derryrights Motel inits to which wrote to
fillingsite,exercising option buy of thethe to the motel exclusive

station’s acre.
brother,Janigan byDerry principals, and his wereMotel’s John
communication,receiving Erin’sthat time reluctant to sell. After

Janigans 11, Derrykept April when Motel’s thenthe silent until
representing claimingcounsel wrote to counsel then Erin that the

agreement expired prior purported of itshad to Erin’s exercise
option, claiming subjectand the motel had become tofurther that

encumbering Actually, Janigan proposeda lease its title. John had
agreement only receiptto enter into the lease after of Erin’s letter

exercising option,the and he later admitted that he knew his
wrong untimely,claimingcounsel was in the exercise to be but had

mistake, keep pressuredeclined at in tofirst to correct the order
16,By April however, Derryon Erin. Motel’s counsel had

acknowledged action, partiesthe timeliness of Erin’s and the were
ostensibly ready proceed conveyance.to to effect the

disagreements them, however,Their and itwere not all behind
provisions agreementis well to note here optionthe of the on which

parties’ terms, closingthe contentions would later focus. Under its a
twenty daysbe bywould scheduled to occur after notice Land Use

(for which Erin)we will hereinafter substitute of its exercise of the
option, agreement times,providedand the that wherever“[a]ll
specified herein, DerryAgreement.”are of the essence of this Motel

obligated warranty “conveying goodwas produceto a anddeed
encumbrances,”clear record and marketable title free from all

except for certain easements not here relevant.
agreement rightThe provided if firstthat Shell Oil exercised a of

purchase subjectrefusal (anto the acre to event neverits lease that
occurred, option respectErin neversince exercised its with to the

site), Derry subdividingresponsibleShell Motel would be for the
Excepttract. in the event either of Shell’s exercise of first refusal

acquire onlyor of Erin’s decision to motelthe site without Shell’s
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Derry conveyacre, option provided Motel theleased the that would
however,entirety; nothing“in herein shall be deemed totract its

obtainingprevent a subdivision or subdivisions of thefrom[Erin]
conveying portionsprior acquisition and of thePremises to the

closing agreedpremises discretion.” It wasat ... at sole[Erin’s]
local, county,“may apply any federalthat Erin to state and/or

boards, agencies development approvals,and authorities for
anysubdivision, resubdivision, building permits, ap-and other

anyprovals, required Option portionor thereofto use the Premises
may required by Derry agreesMotel... to executeas be [Erin]....

Attorney permittingSpecial Power of to execute sucha [Erin]
attorneypower giveninapplications.” Such a of was fact to Erin.

quoted provisions expresslyIt will noted that none of thebe
obligation approval thatallocated an to obtain the local subdivision

buyrequired in Erinwould be the event chose to the motel site
acre, starting April, 1984, partiesinwithout Shell’s and the

July,disputed responsibility it was. In the stalematewhose
obtainingsupposedly agreement cooperate in theended with to

approval,subdivision after which Erin’s counsel did some work in
preparing application. applica-an When he had not submitted an

October, however,Derry Planning bytion to the Board John
Janigan appeared Murraydid so. He also with at a November

hearing meetingapplication,board on the and at a on December
5, 1984, granted approval subjectthe board subdivision to a

building year.existing withincondition that the motel be razed one
one-year(No period inissue about the commencement of the is

us,contention before and we assume that the time is meant to run
any subdividing conveyance site.)from the date of of the motel

Derry however,approval,Motel did not wait for the subdivision
July,pressingbefore to close the transaction. In its counsel

August closing funds, subjectproposed an with to aescrow of
purchasecondition that Erin would make the additional of the Shell

year.approvalacre if had not been obtained within asubdivision
expressed willingness agree closingWhen Erin to to an escrow but

condition, Derryaccept proposed Septemberadeclined to the Motel
closing subject agreementa that the beto new escrow could

optionand the if the had not beenterminated cancelled subdivision
by 1, Derryapproved Again,November 1984. Erin said no. Motel

closing regardlessthen demanded an 1 of the status of theOctober
request, the to be if thesubdivision with transaction rescinded

passedAfter 1 had with nosubdivision was later denied. October
closing 13,closing, Derry aMotel’s counsel demanded on November

hearingnoting preliminarypostponement,without that a on
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subdivision had been scheduled for November 8 and that official
approval. reply,indications boded well for In Erin’s counsel

expressed fatigue by Derryinduced Motel’s serial demands for a
closing prior fulfilling obligationto its to obtain subdivision
approval, forty-and undertook to close on the transaction within
eight approval.hours of final subdivision

7, planningOn November the board indicated that subdivision
approval conditioned, alia, razingwould be inter on the motel.
Whereupon, Derry again closingMotel’s counsel demanded a on

13, subject options among mightNovember but to three which Erin
pay nothing acre,choose: to take the entire tract but for the Shell

reconveyed “upon subdivision”;which would be to take the entire
proceed request,” giving promissorytract “and with a variance a

price site, paidnote for the of the Shell to be if there nowas
reconveyance year; close, “therebywithin a or to refuse to
terminating] agreement.” acceptour Erintenuous declined to the
options. 13, expressed hopeOn November Erin’s counsel his that

planning liberalized,the board’s condition could be and counsel for
Derry 12,closing again subjectMotel demanded a on December to

option agreement.inconditions not contained the
approval granted 5,Final subdivision was on December but was

accompanied by year.the condition that the motel be razed within a
Although closing 12, plaintiffthere was no on December the

one-yearaccept partiesdecided to the condition and counsel for the
date,closing recognizing, however,set December a19 as that there

delay Murray bycould be if was not able to return outthen from
Although necessaryof State. depositedthe hadfunds been in a local

by 19th, Murraybank the apparentlyand Erin’s counsel had not
Murray signmet for to the various documents and deliver the

appropriate 19th, however, partieschecks. On the counsel for the
agree upon changes closing documents,did final in and set

closingDecember 20 as the definite date.
Although Murray and byErin’s counsel still has not met

20,December telephoned DerryErin’s counsel counsel for Motel to
say that he signed,would have the documents and would deliver

checks, by day. however,them with 20th,the the next Later on the
Derry DerryMotel’s counsel called back to advise that Motel had
repudiated agreement,the dayand he confirmed this the same with

stating “bya yourcertified letter that virtue of client’s failure to
12,close on per my 13, 1984,December 1984 as letter of November

they Janigans] yourthe consider client to have[i.e. elected to treat
the contract as A postscriptterminated.” advised that “[t]he
property gowill pricesoon on theback market at a reflective of
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grantedproperty optionthe increase in values since the initial was
yourto Matarazzo. Should client renew his interest in these

suggest Janigan directly.”Premises, I he contact John
Despite repudiation,the 21on December Erin’s counsel went to

Derrythe office of Motelcounsel for with documents executed on
largestchecks,his client’s behalf and a series of the of which was

payable locked, however,to the order of himself. The officewas and
party progressa inChristmas was inside. When Erin’s counsel

copiesdoor,could rouse no one to come to the he left of the
Derrychecks,documents and which Motel’s counsel found on

Although expressDecember 23. Erin continued thereafter to its
complete option,desire to the intransaction accordance with the

Derry equitycourse,Motel In due Erinrefused. filed its bill in
seeking specific performance, appeal superiorand this followedthe
court’s decree in Erin’s favor.

parties’ disharmony largelyBecause the contractual centers
approval optionon the efforts to obtain subdivision to effectuate the

begin Derryit,as Erin choseto exercise we our review with Motel’s
breaching failingpartycontention that Erin was the in to obtain

approval disputethat within a reasonable time. There is no that
Londonderry adopted regulations requiringthe town of had

approval disputeland,for the subdivision of and no that Erin’s
buyoptionexercise of the to the motel site exclusive of Shell’s acre

conveyance therebyentailed a subdivision as a condition for the
required. anylaw, therefore,As a matter of State sale of the motel

approval subjectsite alone without subdivision would have been to
injunction. being Derry obligationso,RSA 676:16.That Motel’s to

“goodtransfer and clear record and marketable title” carried with
obligation approval,it an to obtain that subdivision without which

any separate portionthere could be no marketable title to of the
tract to be subdivided.

against straightforward analysis, Derry argumentAs this Motel’s
parties agreed obligationthethat had to Erin’sshift the onto

entirely unavailing. contract,shoulders is The as we observed
anything getexpressly providebefore, does not about the burden to

approval optionin the event that Erin’s exercise of the should
option requiresnecessitate a While itsubdivision. is true that the

Derry apply approval,Motel to authorize Erin to for subdivision
entirelyErin’s choice to make such an effort is left to Erin’s

entirely optionThis, indeed,discretion. is withconsistent the
quotedprovision empoweredabove that indicates Erin was to seek

approval simply expeditioussubdivision to allow it to make an
might buy.subdivision of whatever it choose to
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Nothing contract, then,option impliesin the that Erin had
Derryresponsibility placebecome burdened with the into Motel

position title,a to parties’transfer marketable and none of the
subsequent dealings appear ever to have amended this feature of

agreement. theythe The nearest ever came to such a contractual
proposalmodification closingwas a from Erin’s counsel infor a

prior approval, coupled Murray’sescrow to subdivision with
undertaking getattempt approval.to proposalto the This never

agreement, however,matured Derryinto an because Motel’s
responded by requestingcounsel escrow terms that would have

given rights agreement,his client certain to rescind the and such
unacceptableterms upshot legalwere to Erin. The is that the

obligation to approval Derryobtain the never shifted from Motel
Erin,to and agreedthe most that can be said is that Erin to

cooperate Derry makingwith in required applicationMotel the to
planningthe board.

Our is,conclusion in however, subjectErin’s favor on this issue
to us,one loose inend the record before for the trial court denied

requested findingErin’s option Derrythat under the Motel was
obliged to obtain approvalsubdivision if purchaseErin chose to the
motel tract without the Shell site. This seems to have been an
oversight, however, since the comprehensivecourt in its narrative

findingsof rulingsand obligationconcluded that Erin had no to
purchase property Derrythe title,before Motel had obtained clear
which did planningnot occur until the board had acted on

Thus,December 5. we read understandingthe trial court’s of the
being own,contract as consistent with our that the burden to obtain

approvalthe Derry Motel,rested on and that Erin had no
obligation beyondaffirmative cooperation.one of

responsibilityThe chargedthat Derrymust therefore be to Motel
delayfor in obtaining approvalthe bearingsubdivision has further

on contention,its next that Erin option bybreached the failure to
perform allowed,within the time when time was of the essence of

agreement.the generallySee Dickey, 62, 66,Mailloux v. 129 N.H.
66,523 (1986) (time normallyA.2d 69 not of essence unless

agreement specifically states); Guy Hanley, 73,so v. 75,111 N.H.
1, (1971)276 A.2d (whether3 time byessential to be determined

reference to surroundinginstrument and all circumstances).
say, DerryNeedless to option’sMotel does not claim that the

provision closing twenty daysfor a enforceable,within was not
Derrywhen Motel itself had longeraffected for an periodeven to

ignore admittedly timelyErin’s See Playersnotice. Famous Co. v.
Salomon, 120, 122, 282,79 N.H. 106 A. (1918) (promisee283 who
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may uponperformance predicate claim reliefprevents not for
Derry aact). But if had madepromisor’s failure to even Motel

decision, reasonablyprompt acknowledgment of it notErin’s could
days essential,closing twenty forhave insisted that a within was

possiblysimple applicationa notthe reason that subdivision could
filed, period.uponand withinprepared,have been acted that short

require-Indeed, only twenty-daypracticalthe construction of the
requiring noapply it to a sale of the entire tractment would

conveyance ap-governmental requiringapprovals, but not to a
proval to subdivide.

thisrequiredid subdivision on the facts ofSince the contract
case, specify any performanceit failed to date or formulain effect

date, subject to thedetermining a was thereforefor such and
lacking designation specific timegeneral rule contract a ofthat a

perform aobligates parties to withinperformance thefor
458,B., Railroad, 485v. M.reasonable time. Smith C. & 36 N.H.

onpossibility performance turned(1858). And the ofbecause
obtaining approval, Erin had a timethe reasonablesubdivision

agreed upon.to the considerationthereafter tender
timelyDerry modify generalto standard ofMotel asks us this
byby rule, recognized in theperformance adopting a some form

writers, partysubsequent oneto a contract’s formationtext that
byby essential,may given simplya dateperformancerender

partyinsisting early enough give reasonableon to the other ait
byprepare complete the date selected.time to to the transaction

Williston, 856, (3d 1962) (thoughat 231 ed.See 6 S. Contracts §
essence,originally may by noticetime be made laternot of the so

by date,particular if isrequiring completion time allowed
Corbin, 723, (1960)reasonable); A. Contracts at 3823A §

effect,bymay that(specified be made essential notice todate
brief,leaving Thus, in itsperformance).a time forreasonable

Derry “Derry thatargues positionthat Motel . . . took theMotel
[precedingpostponementsof as to of thetime was the essence each

Derry thiswithDecember Motel’s actions are consistent20].
intent.”

rule,recognize however, notif we a it wouldEven were to such
1984,5,Derry case.avail on the facts of this Until DecemberMotel

hollow,course, rangDerry repeated closingsforof Motel’s demands
Derryapproval obtained, had notthe had beenfor until subdivision

the it hadplaced positionitself to titlein a transfer marketable
agreed provide supposeno reason to that even(andto we know of

conveyance ansubject toacceptthen Erin to thewas bound
indeed,Upobligation year). point,toto the motel within a thatraze
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requestsnothing more thanclosings wereDerry calls forMotel’s
get undertosomething it was entitledless thanforErin to settleto

option.the
therefore,not,time wasgeneral reasonableAlthough rule ofthe

date, it wasdesignation an essentialby Derry ofMotel’ssupplanted
who, trialparties, theby joint of theactsubsequently themodified

closingthat aDecember 5found, agreement afterreachedcourt
testimony indicatesthe20. Whileplace on Decembertakeshould

hardlyone, evidencethea definitewas consideredthat the date
point ofto theit was definiteto find thatrequired the trial court

that no one onessential, indicateof evidencebeing and two items
We havethat it was.ever believedDerry side of the caseMotel’s

Derry Motel’sfromDecember 20already quoted the letter of
thatagreement. If had then believedherepudiating thecounsel

20th, hetheagreement close ontoof thewas of the essencetime
Instead, we havenot. asnaturally But he didhave said so.would

before, onweekto close theseen, the failurehe claimed that
1984,”13, wasmy12, per of Novemberletter1984 as“December

haveJanigans to treat[ed]that the Erin]the reason “considered
noteworthy item of evidenceA secondas terminated.”the contract

finding copiestheto his file afterDerry memoMotel’s counsel’swas
during thehis locked officeleft outsideand documentsof checks

JohnAlthough that he had advisedhe wroteparty.Christmas
made,” he memo-beenappropriate tender hadJanigan “nothat

any agreementuntimely performance orthoughts aboutrialized no
essential, courtthe trialclosing was andon December 20that a

agreement toanunderstood suchthat he neverfree to findwas
made.have been

finding was not of thethe that timeno error taintsSince
20, appliedto be is thatthe ruleas to the date of Decemberessence

ready performtoparty seeking must have beenthe enforcement
delayprovided wasspecified,datea reasonable time of thewithin

Korsak, Inc.,v.party. Johnsonor to the othernot willful harmful
Fowler,1141,412, 415, (1980); Leavitt v.A.2d 1143N.H. 415120
say541, 543, 876, (1978). it to thatSufficeN.H. 391 A.2d 877118

delayone-dayfinding fromnothing requires the that ain the record
matter, even ifagreed (For thatupon offended this rule.the date

20, wouldagreed upon the trial courtparties had not Decemberthe
delay December 5 tocompelled find a fromhave been to thatnot

sure,reasonableness.) theTo be21 the limits ofDecember exceeded
seller, Janigans,irritating any to thedelay to andwould have been

agreement, itlong repented of theirbefore themselveswho had
breach,ofexasperating. not the touchstoneproved be But such isto
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compulsionand the trial court was under no to find that a want
seekingof timeliness barred Erin from enforcement.

leaving timeliness, however,Before the discussion of we should
passing Derry argumentmake note of Motel’s that a novation

occurred, superseded original option agreement,which the see
Skandinavia, Cormier,generally 215, 219,Inc. v. 128 N.H. 514 A.2d

1250, (1986), performance by1253 and which called for December
20, only say Derryas an essential term. We can that Motel’s
evidence for December the20 as time-essential date under a

just discussed,novation is the same evidence we have which is no
convincing any event, Derrymore in this new context. In Motel

superior mayraised no claim of innovation the court and not do
309,307,Hampton,so here. Daboul v. Town 124 N.H. 471 A.2dof

1148, (1983).1149

may just shortly DerryWe deal as with Motel’s third
attempt relief,to convince us that Erin had no claim for for the

adequatereason that Erin’s counsel made no performancetender of
leaving copiesin pinnedthe of certain documents and checks to the

Derry Derrydoor of Motel’s counsel’s office on 21.December What
ignores excusingMotel partyis the rule formal tender to a whose

repudiation previouslyof a contract has indicated that tender would
Christ,be a useless act. 363,Lowell v. First Church 101 N.H.of

366, 671, Derry(1958).143 A.2d 674 repudiationMotel’s on
December 20 thus left Erin free longto seek enforcement so as it

readiness, willingness, abilitycould establish its performand to its
bargain, Hogan Leary, 88, 90, 724,side of the v. 115 N.H. 333 A.2d

(1975), judge727 as the trial found to be the case.
Derry contention,We are left with turningMotel’s final not on

adequacy performancethe agreement,of Erin’s under the but on
appropriateness granting equitablethe of inrelief the form of a

specific performance, customary remedydecree of the for a seller’s
convey Chute,breach of 676,contract to land. Chute v. 117 N.H.

678, 890, (1977). Although Derry377 A.2d recognizes891 Motel the
propriety specific performanceof bywhere it is not barred
impossibility inequity,or see Continental Cablevision N.H. v.of
Osgood 215, 219,Lodge, 263, (1983),123 N.H. 459 A.2d 266 it claims

dilatory significantthat Erin’s appreciationconduct and a in the
value of the land option disqualifysince the execution of the each

equitable groundsErin receivingon from such relief.
charge draggedThe that Erin equitableits feet so far as to bar

rests, course, assumption delay obtainingrelief of on the that in the
chargedapproval point,subdivision should be to Erin. At this it

say givenis sustainingsufficient to that the reasons earlier for the
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contrary whyexplain viewtrial court’s conclusion will we do not
equityErin as so bereft of here.

appreciationThe claim in the value the date ofthat land’s since
option agreement specific performancethe should bar does raise

issue, Factually, Derry argumentnewa however. Motel rests its
comparing option price $500,000 appraisalon the of with an of

$1,500,000 December, 1984, parties agreedin when the to close the
transaction, $2,850,000 November, 1986, priorand of in to the trial

Derryof this case. Motel relies on this evidence to invoke the
holding Wehringer Bullen, 446, 447, 1,of v. 2120 N.H. 417 A.2d
(1980), specificwhich it seeks to characterize as a rule that
performance of a land contract will inbe denied when an increase

bythe land’s “value ... is so dramatic and so unforeseen the
parties” that it would “shock the conscience of the court” to decree
specific This, however,enforcement of the contract. states
Wehringer loosely.too

Wehringer proceeding specific performancewas a for of a land
by bycontract made a seller found the trial court to have been

recently emotionally weakened, who,widowed and without benefit
counsel, agreedof to sell for an acre land that was worth$30 $200

an acre at the time the contract was executed. The trial court
specific performance, But,denied and this court affirmed. in the

opinion’s reasoning, significant comparisonthe was not the
pricedifference between the contract and the value at the time of

proceeding,the enforcement but the difference between the
pricecontract and the value on the date of the contract.

Wehringer authorityis refusing specifictherefore no for
bargain proves highlyenforcement of a advantageousthat to be to

buyer. contrary,the onlyOn the we not have held that a seller’s
improvidence specific performance,alone will not defeat Emerson

King, 684,v. 118 N.H. (1978) (option reacquire394 A.2d 51 to land
price originalat purchase twenty-six yearsof earlier), havebut

required specific performance agreement thoughof an even the cost
nearlyto the defendant would be three times its cost at the time

agreement made,the delaywas performancewhen in its was
by himself, Keith, 361,caused the defendant Hanslin v. 120 N.H.

364, 329, (1980).415 A.2d 331
The case comparison Hanslin,before us bears with Emerson and

Wehringer.not with Although Janigans negotiated originalthe the
option agreement employing lawyer, theywithout a were men of
business, Janigan being graduateJohn a of Harvard Business
School, estate,a former dealer in real and a licensed real estate

paidbroker who was to be a commission in connection with the
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agreementconveyance that thisin issue. There is no evidence was
anylength unconscionable orarm’s or was in sensenot made at

one-yearinequitable made, terms of its extensionwhen and the
Janigans trend of realthat the understood the estatedemonstrate

completing the transaction andvalues to rise. The reasons for not
reasonablymoney they mightreceiving havewithin the timetheir

admittedlyacknowledgeexpected refusal to anincluded their own
expeditiousoption, their failure to obtain anvalid exercise of the

responsibility,approval and theirthat was theirsubdivision
thereby forcingobligation,repudiation of their entire contractual

litigation.years appellateof trial andErin into three-and-a-half
bargainEquity specific performance aofwill not refuse

advantageousmerely proven unexpectedly to ait hasbecause
may specific performanceequityplaintiff, anot refuse ofand

bargain merely has resisted its enforcementbecause a defendant
disadvantage.ownto his

Affirmed.

All concurred.
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