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Rockingham
No. 88-015

of AuburnTown

v.

McEvoyLucy & a.E.

30,December 1988

Starr, Peters, Chiesa, (EugeneWadleigh, Dunn & of Manchester
Loan, III, brief, orally),EggertDean B. for theM. Van on the and

plaintiff.

(John Ryan andRyan, Hampton J. on the briefCasassa & of
defendants, Lucy McEvoy Sagharbororally), E. andfor the

Development, Inc.

declaratory judgmentSouter, appealJ. The defendants from a
Master;Shapiro, Esq., Mangones,Superior (R. Peterof the Court

lot,J.) denying to the return of a subdivisiontheir entitlement
conveyed comply ofplaintiff in to with an ordinanceto the 1979

Associates, v.in Inc.the sort later held unconstitutional J.E.D.
Atkinson, 581, (1981).12 We affirm.Town 121 N.H. 432 A.2dof

1979, Lucy McEvoy theappliedIn toMarch the defendant
twoplanning plaintiff approvaltown for to subdivideboard of the

sixtythan acres. The town’s subdivisionlots from a tract of more
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regulations required anyin effect at the time that subdivision“[i]n
containing inten acres or more whether undertaken at once or

stages, percentat five of theseveral least total area shall be
purposes.”dedicated to the Town for recreational There is no record

McEvoy any objection requirementthat raised to this before the
board,planning although her son claims to recall an informal

inconversation which he told one of the town’s selectmen at the
Rather,requirement “right.”time that the dedication was not

McEvoy satisfy byproposed requirement conveyingto the a 3.3
town, 13, 1979, planacre lot to the and on June a subdivision

indicating Thereafter,approved.this intent was she neither
appealed approval,the order of to the extent that it was conditioned

conveyance town,proposed proteston her to the nor took action to
byrequirement, complied conveyingthe withdedication which she

28,bythe lot to the town a deed recorded on 18.June On June
son,McEvoy conveyed the undivided balance of the tract to her and

suggeststhe that theirrecord before us residual interests as
developers, any, passed pointif indeed there were at some to the

Sagharbor Development, (the corporation),defendant Inc. which
objection standing McEvoy’shas been treated inwithout as shoes

14,purposes litigation. May 1980, planningfor of this On the board
approved remaining portiona subdivision of the undivided of the
tract, 1,parties byand all lots had been sold to third November
1984.

1981, Associates,In court in Townthis held J.E.D. Inc. v. of
supra municipal regulation conditioningAtkinson athat subdivi-

conveyanceapproval portionsion on to the town of a of the tract
anyto be subdivided “without consideration of the town’s need for

plan partthe land” was “an out-and-out of extortion” that violated
I, 584,2 12articles and of the State Constitution. Id. A.2dat 432

principals corporation14.at The of the involved in the caseinstant
1985,became aware of J.E.D. sometime in 1984 or and in the latter

year reconveyrequested plaintiffthe to its lot to more ofone or
Although developedthe defendants. the town had not the lot for

any use, so,plansrecreational and had no to do it refused the
reconveyancerequested brought declaratoryand instead this

judgment parties’action under toRSA 491:22 determine the
rights.respective

recommendation, superiorBased on the master’s the ruledcourt
against ground generallythe defendants on ofthe laches. See Jenot

Acceptance 701, 710, 1382,Mt. Corp.,v. White 124 N.H. 474 A.2d
(1984) (defense requires proofof and1387 laches of unreasonable

delay); Co., 285, 289,prejudicial Elec.Wood v. General N.H.119
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proofrequires155, (1979) (defense of of157 laches402 A.2d
changeenforcinginequity to in circumstances orof claim due

changedrelationships). The master that circumstancesconcluded
havingany reconveyance inequitable, that thewould foundrender
they purchasedwhen theirresidents were awaresubdivision’s

inproperties questionlot was to remain availablethat the meant
recreation, changed positions expecting that thefor and had their

commercially undeveloped.lot would remain
findings,appealThe devote to an attack on thesedefendants their

claiming support any thatrecord is of for inference lotthe devoid
any rightpurchasers orwere aware of the dedication would have

developed purposefor othercomplainto if the lot should be a than
contending, first,responds points,The town with tworecreation.

findings necessary recognizesupports to thethat the record the
however, arguessignificantly,laches More the town thatdefense.

laches,dispositive in not the of butthe issue the case is existence
McEvoy protestinthe of the defendant 1979 to thefailure

requirement appeal planning board’sand to the orderdedication
requirementinsofar was conditioned on the unconstitutionalas it

statutoryconvey provisionThe town the ofto the lot. submits that
daysthirty filingperiod planningof board’sa of from the the

court,appeal superiorto to RSAdecision in which that decision the
677:15, interpreted McEvoy,(former 36:34),I RSA be to barmust

reconveyanceany interest, seekingand to her from asuccessor
McEvoy appealuponbased in the failed toerror 1979 order that

qualificationsby Subjectwithin the time allowed statute. to the
affirmingexpressed below, position theacceptwe this in trial

decision.court’s
677:15, I,implication isThe immediate administrative of RSA

any fromBy providing appealfathom. that anot difficult to
planning brought within theboard’s decision mustor order be

legislature obviouslythirty-day period, an intentexpressedthe to
finality,order at least as the orderendue such an with insofar

applies regulations particularland in instance.a town’s use the
oforder also be the status aWhether such an should accorded

judgment, preclusive scope provided by of reswith the the doctrine
presentedjudicata, question been to us and onis a that has not

opinion. Const.express generallywhich no Marinewe See Eastern
Corp 270, (1987)Leasing,First 129 N.H. A.2d 709v. Southern 525
(scope Appealsubject judicata);action” res Globalof “cause of to of

N.H., Inc., 789, 167,784, A.2dMoving Storage 122 N.H. 451& of
may granted preclu­(1982) (administrative171 determination be

Judgmentsjudgment); (Second)sive of Restatement oí1effect §
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statutorysay(1982). however,here, that the83 Suffice it to
remedyavailability appellatean will belimitation on the of

bring timelynugatory appeala isrendered unless the failure to
mountingparty aa from later attack onheld to bar dissatisfied

question.inthe order
raising just challengea thethe are such toBecause defendants

approvalprovision conditioned subdivisionof the 1979 order that
conveyance explaintown, rests'on themon the to the the burden to

consistentlygrant they appealrelief seek with thehow we could the
relytheyexplained purpose,it. For this onstatute as we have

opinion indicatinglanguage in itself that constitutionalthe J.E.D.
statutorychallenges exemptplanning are from theto board orders

appellate process. The have overlookedstrictures on the defendants
significant alreadyfact, however, erosion has weakenedthe that

holding,aspect which we are convinced should notthis of J.E.D.’s
be followed.

developer’s petitionpresent case, forJ.E.D. arose on aLike the
declaratory judgment requirementprotesting which thethe under

conveyeddeveloper previously courtland to the town. Thishad
rejected argument plaintiff’s appealthe town’s that the failure to

bywithin the time allowed formerthe unconstitutional exaction
seeking followingreasoning:relief,it on theRSA 36:34barred from
disputed planning regulation][the“The claim that board

Parts,invalid a constitutional one. Robbins Autois is See
City Laconia, 235, 236-37,N.H. A.2dInc. v. 117 371of

(1977).1167, It is not a claim that falls within the1168-69
legaljurisdiction planning purelya oneof the board but is

by waypursued appeal. v. Townthat need not be of Short
Rye, (1981).”415, 416-17, 183,121 184-85N.H. 430 A.2dof
Assoc’s, 583-84,Atkinson,Inc. v. Town 121 N.H. at 432J.E.D. of

at 14.A.2d
language expresslyAlthough the of this has not beenbreadth

subjected questionchallenged prior time, it was to seriousto this
by Shepherd Westmoreland,v.in Town 130our recent decision of

(1988). Shepherd542,N.H. 543 A.2d 922 We held in that the
zoningjudgment superior appealin anof the court from a board

adjustment declaratory judgment proceedinga laterof bars
challenging subjectaction of the board that was the ofthe same

declaratoryappeal, judgment soughtpriorthe even when the is on
grounds previously 544-45,Id. atconstitutional not raised. 543A.2d

significance Shepherd’sholding not, however,The of isat 923-24.
originating adjustment.before of Theconfined to contests boards

appeal planningthe same in the case of an from aresult would be
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declaratory judgment petition respect to thea later withboard and
applicablesubject planning decision, since theof the board’s

judicata obviouslyprinciples same,of res would be the and the
bystatutory zoningappeal from actions boards ofschemes of

virtuallyadjustment planning Compareidentical.and boards are
677:15, I.RSA 677:4 and RSA

Shepherd, then,It that a constitutionalfollows from
sufficientlychallenge planning enjoyto board action does not

procedural appealfavored status to survive an in which it is not
enough whyprompt question potentialraised, which is to the such a

challenge appeal givenall,should survive a failure to at the
statutory favoring finalitypolicy planningin order. Ana board

pertinent reasoningexamination of the in J.E.D. and some of its
satisfactory question.noantecedents reveals answer to the

portion opinion quotedIt will recalled that inbe the of the J.E.D.
Rye,above, 415,the court cited v. 121Short Town N.H. 430 A.2dof

proposition challenge planning183,for the that a constitutional to a
readingappeal. Short,orderboard’s survives a failure to A of

authority implied.however, reveals Short,less than its Incitation
planning disapproved plana board had a subdivision because of a

dispute legal proposedover the status of the road to the subdivision.
ruling road,The board had made no on the status of the which the

legal elsewhere,board viewed as a issue to be resolved and its
disapproval portentof the subdivision was not a of unfavorable

developer reapplyifaction the should after a favorable resolution
controversy. per declaratoryof the road This court held curiam that

judgment, litigate road,as a method to the status of the was not
by developer’s appeal planningbarred the failure to from the
disapprovalboard’s of the subdivision based on its refusal to

authoritydetermine the road’s status. But Short cannot be read as
objectionfor the view that a constitutional to the enforcement of

regulation subject requirementa subdivision is not to the of RSA
appeals planning may677:15, I, that from a board’s decision not

brought thirty days. support propositionbe after Nor doesShort the
objection appeal.that such an survives a failure to

prior only arguable ground excusingIndeed, J.E.D.,to the for
litigate requirementsa failure to in accordance with the of the

appeal by Parts,statute was illustrated the facts in RobbinsAuto
City Laconia,Inc. 235,v. Robbins,117 N.H. 371 A.2d In1167.of

plaintiff protested planning approvalthe had the board’s of a site
plan plaintiff’s conveyance highwayconditioned on the of a

plaintiff’s proposed property.easement unrelated to the use of its
Although plaintiff statutorythe deeded the easement and took no
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agreed plaintiffappeal parties36:34, had that theunder RSA the
byeasement,thereafter contest the demand for the as it didcould

declaratorybringing judgment 235,Id. at ata action. 371 A.2d
city objectionkept agreement no on1168.The its and raised based

directlyappealplaintiff’s under the statute.the failure to
agreeingpractice of to waive the barA variant on the Robbins

mayby statutory appealimposed to havethe limitation be seen
parties developeritself,in theoccurred between the J.E.D. w'here

disputed regulation planning andthe before the boardcontested
statingaccompanied town with itsits deed of land to the a letter

litigate dispute superior J.E.D.,in the 121intention to the court.
delivering584, 14. This court viewed the act ofN.H. at 432 A.2d at

puttingprotest significant in the town on noticethe deed under as
challengedeveloper’s to thethe intent to mount a collateralof

requirement, holding inhave “misledthat the town could not been
mayplan.”approving Thus,Id. bethe subdivision J.E.D.

resting acquiescence developer’sin theunderstood as on the town’s
subject right litigateconveyance protest to a reserved to theunder

reasoningprotest thereafter, that would have beena line of
why appealexplain the mandate of the statute was notsufficient to

declaratory judgmentpreclude action, asto the later at leastheld
byagainst non-jurisdictional objectiona the town.

may correctlyconcede, therefore, thatWe J.E.D. was
unqualified languageacceptingdecided, its that awithout

byobjection property disposition requiredaconstitutional to
regulation litigated by appeal broughtplanning need not beboard

byperiod (formerly 36:34).677:15, Iwithin the limited RSA RSA
justifiable only appeal periodSuch a rule would be if thebroad

imposed677:15, I, an theof RSA unreasonable restriction on
property rights,of constitutional whereas the defendantsassertion

proffered suppose extent,no reason that thehave to this is so. To
maythen, Associates,that J.E.D. Inc. v. Town Atkinson be readof

exempt propertyto constitutional theclaims from the demands of
appellate process by 677:15, I,as RSA it overruled.limited is

agreement, Robbins,In the absence of an in oras
acquiescence, partyJ.E.D., aas in a who desires relief from
planning application disputed regulationa is bound toboard’s of

provided byappeal 677:15,the time RSA I. The failure ofwithin
McEvoy presentthe to so in 1979bars the defendants’defendant do

contraryproperty rights planningassertion of to the terms of the
board’s 1979 order.

Affirmed.
All concurred.


