
389

Strafford
No. 88-050

HampshireThe State of New

v.
Stephen Gigas

30,December 1988

Stephen attorney general (William Lyons,Merrill,E. H. assistant
attorney general, orally),on the brief and for the State.

Duggan, appellate bydefender,James E. Concord,of brief and
orally, for the defendant.

appealsBROCK, C.J. The defendant from his conviction in the
Superior (Nadeau, J.)Court for the sale of cocaine and for
possessionwith intent to 318-B:2,distribute cocaineunder RSA :26.

argues denyingHe that the trial court erred in his motion to
suppress pursuantevidence seized to a non-consensualwarrantless
entry subsequentand residence,at aarrests co-defendant’s without
finding exigent exigentcircumstances. Because circumstances

present justify entrymust be to a non-consensualwarrantless and
questionarrest, and because the trial court did not address the of

exigent judge’scircumstances, we remand for the trial consider-
ation of that issue.

April investigation by17, 1987,On in the course of an the New
Hampshire Drug (DTF), CorporalTask Force undercover officers

ConnifeyNeal Scott and Detective Tim Lefebvre,met with Thad
suspected drug Friendshipa dealer, at the Inn in Dover. The

agreed purchase poundofficers to one of cocaine from Lefebvre the
day. telephoned Connifey’safternoon,next Later that Lefebvre

beeper, whereupon agentthe indicated,called the number
agreement, arrangedconfirmed the and to consummate the sale at

p.m. eighteenth. Connifey1:30 on the had reached Lefebvre at a
apartment building Partridge96, 4,number forlisted Green

Apartments, morning April policein 18,Rochester. On the of
placed underLefebvre surveillance at his home on Eastern Avenue

building Partridgein 4,Rochester and followed him to Green
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p.m.Apartments, the12:40 Lefebvre leftaboutwhere he arrived
Friendshipcomplexthree-quarters thelater and reachedof an hour

Partridgekeptpolicep.m. GreentheA officerInn before 1:30
building Lefebvre left.afterunder surveillance

Friendshipofficers in theundercovermet with the twoLefebvre
police conducted audio surveillancedetectiveInn while a Dover

exchange $21,600, LefebvreIn forroom next door.from the
holdingbagscontaining plasticbagpaper twoa browndelivered

weighed field-tested,powdery andwhich Scottwhite substancea
Connifey keptdiscerning presence watchDetectiveof cocaine.the

through-bypotential Lefebvre’s associatesfor counter-surveillance
Friendshipin thewas then arrestedtransaction. Lefebvreout the

reporterspresenceparking beenwho hadof televisionInn lot in the
by police planned arrest.the of theinformed

arriving policeUpon station, toLefebvre askedat Doverthe
rights,speak revealed thatdetective, Miranda andwaived histo a

Partridgeat thefrom the defendantthe cocainehe had received
English. LefebvreDrew and Ronaldresidence of CharlesGreen
Gigas,Stephenalthough defendant, had beentherelated that

eighteenth,upasleep picked on thecocaine earlierhe had thewhen
understanding requiredprevious $19,000him to return withtheir

price. leastthat there was at$21,600 Lefebvre claimedsaleof the
apartmentpound if he didin the and said thatof cocaineone more

get suspicious.moneysoon, wouldthe defendantreturn with thenot
Acting upon information, the Doverthe director ofLefebvre’s

Department,operation at the Rochesteran officer Policeordered
applicationpreparing Lefebvre’sforwarrantwas a searchwho

Partridge Greenresidence, for thea search warrantto secure
policemanagentsapartment aDTF and uniformedas well. Three

prevent occupantsPartridge apartment to thewent to the Green
leaving pending of the warrant. The officersthe issuancefrom

theyAlthoughbuilding p.m. itfound4 about 2:30arrived at at
carryingholdingthey bylocked, the door for a womanentered

apartmentgroceries, wasthe door96. Whenthen knocked atand
KatyEnglish,theyopened, Moffett,Drew,entered and assembled

theyliving room, conductedin wherethe defendant theand
occupants rights,protective andsearches, of theirthe fouradvised

requestedquietly someThe defendanton the sofa.told them to sit
eighthclothing of an ounce of cocaineanthe officers foundand

they protective shirt.of the defendant’ssearchwhen conducted a
policep.m.,deliveryFollowing theat about 6:45of the warrant

apartmentsystematically and additionaldiscoveredthesearched
drug paraphernalia and cocaine.
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chargedThe defendant with ofwas the sale cocaine and with
possession with intent to distribute in violation ofcocaine RSA 318-
B:2, suppress:26. He filed toa motion evidence seized from inside

apartment, denied,superior finding entrythe which the court the
however,not, questionand arrests lawful. didThe court address the

exigent defendant, alongof circumstances. The with co-defendant
Drew, November, 1987,Charles inwas tried and the defendant was

chargesonconvicted both and seven andsentenced to one-half to
years possession charge. Sentencingfifteen on the on the sale

charge, originally June, 1988, apparently yetforscheduled has not
place.taken

recognized exigenthave may justifyWe that circumstances
entries, arrests,warrantless and searches which would be otherwise

See, e.g., MacDonald, 13,unreasonable. 20-21,State v. N.H.129 523
35, Jones, 515,(1968); 522,A.2d 39-40 v.State 127 N.H. 503 A.2d

802, (1985); Theodosopoulos, 573,807 578-82,State v. N.H.119 409
1134, denied,(1979),A.2d 1137-40 cert. (1980).983 In446 U.S. this

case, exigentthe trial court did not address ofthe issue circum­
stances, and we for such Accordingly,remand consideration. we do

that,not consider the State’s contention ifeven there were no
exigent circumstances, admission questionof the evidence in at
trial was harmless error.

Remanded.

All concurred.
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