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CountyStrafford Probate Court
No. 88-244

ELMERIn re TRUST C. SMITHu/w/o

30,December 1988

Cullimore,Merrill, attorney general (William B.Stephen E.
byTrusts, thebrief),the brief foronDirector of Charitable

Intervenor, Trusts.the Director of Charitable

Rochester,Hall, P.C., for RichardCooper, & Shillaber ofWhittum
Funds for theStimpson, Trustees of Trustand ElaineHersam

Durham, no brief.of filedTown New

ruling the StraffordJohnson, appeal from the ofThis is anJ.
J.) establishedCounty (Casseveehia, that two trustsCourtProbate

Smith, toof which were beElmer C. bothunder the will of
Town of Newby of Trust Funds for thethe “Trusteesadministered

testamentary pursuant toDurham,” to administeredtrusts bewere
acting asrequired thetherefore individualsThe courtRSA 564:1.

court, postby probate and toappointed theto betown trustees
court, with RSA 564:1.probate consistentto thebonds and account

remand.We reverse and
trusts, by will drawnvirtue of hiscreated twoElmer C. Smith

Durham.25, 1985, NewJanuary of the children offor the benefiton
formdeath, and allowed in commonapprovedhis will wasAfter his
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by Mr.10, establishedThe first of the trusts1985.on December
by bequestSmitty’s Trust)(the awas fundedwill GardenSmith’s

unpaid his business. Thethe installment sale ofbalance fromof the
bequest for the Town of NewTrustees of Trust Fundswas “to the

usingpurpose aDurham,” “the income forin the oftrust for
program Durham.” The secondthe children of Newforrecreation

by bequestScholarship Trust)(the funded a of the residuewastrust
specific bequests,estate, “to the Trustees of Trust Fundsafterof his

usingpurposeDurham,” in for the ofof New trustfor the Town
scholarships for the children of New Durham“towardthe income

anycollege, practical ofschools or institutionto attend vocational
highlearning beyondhigher will that thisschool.” The stated

by Townadministered the Trustees ofsecond trust was “to be
plus Durham tofor the Town the lone member from NewFunds

Regional High (theSchool school boardthe Governor Wentworth
Fund).”consultant, themember is to be a not a Trustee of

inquired probate applywhether the court would theThe executor
requirementsappointment of RSA 564:1 to theseand other

bytestamentary probate court,The an order datedtrusts.
governed by11, 1986, RSAheld that the trusts wereDecember

bequests564:1, not intend direct charitableand that the testator did
perDurham, se, of the trustthe “Townof New or to the trusteesto

incumbencyconsequence Ina of their mere as such.”funds as
languagesupport conclusion,the court stated that the of theof this

interpretedrespect trustee,will, to the nomination of the “iswith
only,”deseriptio personae, general purposesfor of identificationas

“[t]he to nominate theand that effect of the nomination was
for theindividuals who serve as the trustees of the trusts funds

by properTown of New Durham their names.”
Following order, intervenedthis the director of charitable trusts

hearing May 27, 1988,a the reaffirmed itsand was held. On court
original It noted that the testator’s intent to have the trusteesorder.

capacitiespresently in in theiroffice serve as trustees individual
provisionascertained from the that the trustees werecould be

granted powers pursuant chapter by provisions564-A,to RSA the
dictating managed, by provision inhow were to be the theassets
Smitty’s onlyTrust that it be “created” if installmentGarden
payments death,hisfrom the sale of the business remained due at

by provision highand the for the school board member to assist
Scholarshipin Thethe administration of the Trust as noted above.
disagreeappealed. probateintervenors We with the court’s

interpretation of Elmer C. Smith’s intention.
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The determination of the ultimate fact of the intent of the
Sylvester Newhall, 267, 272,testator rests with this court. v. 97 N.H.

(1952).378,85 A.2d 382 The term “trustees of trust funds” is found
throughout through bequestHence,RSA 31:19 :38. a to the trustees

given plain meaningfunds, words,of trust the of those is to those
persons duly bywho have been elected the town to serve in that
position, capacities. searchingin their official See RSA 31:22. In

proper interpretation instrument,for the of words inused a written
require phrases givenwe that the words and be their common

meaning. Murphy Doll-Mar, Inc., 610, 611-12,v. 120 N.H. 419 A.2d
(1980).1106, bonded,We1108 note that trustees of trust funds are

(Supp. 1988),officers, 41:6,as are all town IRSA and that their
annually. (Supp. 1987).accounts are audited RSA 31:33

case,In this the director of charitable trusts offered written
evidence, unrebutted,which was from the executor of the testator’s
will, Woods,Carleton that Mr. Smith had served as a selectman

planning member, offices,and board and had held other town and
that he was familiar with the duties of the trustees of trust funds.

bequestsFurther, Mr. Smith discussed his charitable with Mr.
suggestedWoods,and he never that he desired the individuals then

in office as trustees of trust funds to serve inas trustees their
capacities; personsrather,individual he indicated that the elected

custodytrustees of trust funds were to have of the two trust funds
testimony attorneyat issue here. The written and unrebutted of the

essentially testimony.who drafted the will confirmed Woods’
testimonyfunds,The current two trustees of trust whose was

althoughunrebutted,received in written form and was stated that
they Smith,knew Mr. he did not discuss the two trusts at issue
here with them and that he did not ask them to be trustees of the

phrase,two trusts. The court further found that “the ‘Trustees of
commonly designateFunds,’Trust is used to or refer to the board

byof trustees established RSA 31:22.”The court found Mr. Smith
“was familiar . . . with the Board of Trustees of Trust Funds in

powers”function,New Durham their duties and and that “Elmer
suggest attorney,C. Smith did not to either his his executor or to

StimpsonMr. [theHersam and Mrs. funds]trustees of trust
themselves that he wished them to serve as trustees.”

findings plain meaningfact,Given these of and the of the
Smith,will of Elmer C. we conclude that it was his intent to name

funds,the successors,incumbent trustees of trust and their in their
capacities, questionofficial as the trustees inof the trusts and not

persons individuallyto name these as trustees. We find that the
chapter solelytestator’s reference to RSA 564-A was for the
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powersdefining preciselypurpose Thisof the trustees.more theof
individuals, whotheindication that he wantedwas not anreference

position funds, inhold these fundsof trust toof trusteeheld the
capacities. was a thirdbe noted that thereIt shouldtheir individual

Berry Family Trust,” RSAthis reference totrust, to which“the
particularly appropriate.chapter Hence, the court’swas564-A

by postappointed probate court,be thethat the trusteesorder
Accordingly,probate weerror.bonds, to the court wasand account

probate theto vacatecourt with instructionsremand to the
dischargeStimpson,appointment toof Richard Hersam and Elaine

dutyanydischarge accountbond, further toand to them fromtheir
to the court.

and remanded.Reversed

All concurred.
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