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powersdefining preciselypurpose Thisof the trustees.more theof
individuals, whotheindication that he wantedwas not anreference

position funds, inhold these fundsof trust toof trusteeheld the
capacities. was a thirdbe noted that thereIt shouldtheir individual

Berry Family Trust,” RSAthis reference totrust, to which“the
particularly appropriate.chapter Hence, the court’swas564-A

by postappointed probate court,be thethat the trusteesorder
Accordingly,probate weerror.bonds, to the court wasand account

probate theto vacatecourt with instructionsremand to the
dischargeStimpson,appointment toof Richard Hersam and Elaine

dutyanydischarge accountbond, further toand to them fromtheir
to the court.

and remanded.Reversed

All concurred.
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P.A., (James E.Sheehan, ManchesterPhinney, Bass & ofGreen
brief, orally),and Mr. RachelA. Rachel on theHiggins and John

plaintiff.for the

P.A., StaplesCleveland, (Craig L.Bass of ConcordWaters and
brief, Staples orally),Mr. forRayment the andDavid W. onand

the defendant.

alleged,Johnson, in a four-countplaintiffThe in this actionJ.
defendant, corporationwrit, majority shareholder in athethat the

I, Inc., purchase plaintiff’sFlags refused to thehadknown as
shareholders, whilepaidprice he had to othershares at the same

corporation. The Trial Courtmajorityacquiring control of the
writ, spontesua and withoutJ.) plaintiff’s{Murphy, dismissed the

upon which relief can beto state a claimprejudice, for failure
allegewrit to that theplaintiff then amended hisgranted. The

priceplaintiff’s shares at a lowerpurchase theoffer todefendant’s
part plan to freezewas of “aother shareholdersthan that offered to

Flags Iin the benefits ofparticipation and[p]laintiff out ofthe
amend,requestthe toownership . . . .” The trial court deniedstock

cognizable cause of. . noproffered . statesthe amendment“as
rulings. affirm.appeals these WeplaintiffTheaction.”
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plaintiff each in aThe and defendant were shareholders New
Hampshire corporation primarily developmentinclose involved the

organized,corporation, originallyof real in Hooksett. The asestate
eight owning plaintiffhad shareholders a total of 385 Theshares.

shareholders,and the each owned Twodefendant 100 shares. who
shares,together corporationtheirowned 30 returned shares to the

shortly organization.after its
corporation’s developmentThe apparentreal estate was an

defendant,plaintiff’s alleged thereafter,success. The writ that the
personally, through control,”or purchased“entities under his one
block of 15 shares and another ofblock 20 from twoshares

$4,856price pershareholders at a of share and a third block of
$6,205price per purchases100 shares at ofa share. These resulted

gaining I,in majority Flagsthe defendant’s control of Inc. The
purchase plaintiff’sdefendant $2,600then offered to the atshares

per share.
plaintiff’s original writ, allegedIn the he that the defendant had

duty shareholders, including fairly”“a [pjlaintiff,to treat all the
that, so, plaintiffand because the defendant had failed theto do

damaged.had plaintiff’sbeen The other incounts the writ
facts, alleged damagereiterated the above from intentional

negligentinfliction of emotional distress ofand infliction emotional
distress, damagesand demanded enhanced because the defendant

intentionally, maliciously, unconscionably“acted and in his failure
fairly.plaintiffto treat the . . .”

dismissingcourt, in plaintiff’sThe trial first the writ without
prejudice, Sugarman Sugarman, 3, (1stdiscussed v. 8797 F.2d Cir.
1986), recognizenoting the athat case “does cause of inaction favor

minority corporationof a inholder a close who receives and[share]
rejects an inadequate offer if the shareholder provecan that the

part planoffer minoritywas of a to freeze the outshareholder of
corporation.” originalthe The trial court notedthen that the writ

allegation such plan,contained no of a freeze-out nor could the
allegation reasonablyplanaof such be theinferred from writ
“viewing light plaintiff.”it in to plaintiffa most favorable the The

above,then moved to amend the writ as set forth and the trial court
denied request.the

elementary court, reviewingIt inis that this the trial
dismissal,court’s plaintiff’sorder of must determine whether the

writ contains facts which are sufficient to constitute a cause of
Edwards, Baker,Jay 41, 44,action. 706,Inc. v. 130 N.H. 534 A.2d

(1987). rigorously708 complaintThis court “must scrutinize the to
whether, face,determine on its it asserts a cause of action.” Id. at
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(Emphasis original.) has44-45, in A trial court534 A.2d at 708.
allegationssponte thethe an action sua wherediscretion to dismiss

upon bein a which relief cana writ do not state claimcontained
Company,granted. 156,N.H. 157-v. William 106See Garabedian

Burgess,(1965);Burgess 293,58, v.425, 71 N.H.A.2d 426-27207
merely legalFinally,(1902).1074, a writ states a51 A. where1075

legalallege specific supportconclusion, tonot facts thatbut does
may Jay supraEdwards, Inc.,conclusion, writ be dismissed.the

45,at 534 A.2d at 708.

gain corporationaA who desires to control ofshareholder
gainpremiumpay a in to suchis shareholders orderfree to other

Christophides Supp. (S.D.N.Y.Porco, 403,F. 405v. 289control. See
gain1968). attemptingis to control is underThe shareholder who

duty minority equally attemptspay tono as heto all shareholders
controlling corporation. Indeed,in id.the Seeamass the interest

duty anyacquiring offerunder no to makethe shareholder is
minority Ryan, 397 Mass.to See Goodev.whatsoever a shareholder.

(1986);85, 91-92, 1001, 1005 v. WesternNat.489 HuddlestonN.E.2d
App. 1979).(Tex.778,Bank, 577 S.W.2d 781-82 Civ.

attempts “equalplaintiff to thein this invokeThe action
opportunity in of Donahue v. Roddrule” set forth the case
Electrotype England, Inc., 578, 328New 367 Mass. N.E.2dCo. of

requires corporation(1975). that, where a closeThat rule505
controlling shareholders, theown from one of theredeems its stock

corporationcontrolling cause to offer eachshareholders must the
equal opportunity of histo sell a numbershareholder an ratable

price.corporation 598,at 328the at an identical Id.shares to
atN.E.2d 518.

equal applyopportunity theHowever, rule does not tothe
simple we herethe reason that are not involvedfacts of this case for

byredemption corporation, instead with onea of stock the butwith
purchasing from other shareholders. Further­shareholder stock

accepted byequal opportunitymore, rule not allthe has been
rejectacceptcourts, atnor it this time.and we neither

in to ruleThe its order referred the “freeze-out”trial court
Sugarman,Sugarman rule,v. F.2d thatset in 797 3. Underforth

showingallege specificminority thatif can factsshareholderthe
upon planmajority tohave embarked a freeze-outthe shareholders

mayminority rightful benefits, a cause of actiontheirthe from
SugarmanSugarman, F.2d at The court stated:797 8.accrue. See
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minoritycorporation“In aa close ... shareholder who
merely majorityfrom a to sellreceives an offer shareholder

inadequate price, accept offer,stock at an but does not that
damages provecan the thatstill seek shareholder canif

plan minoritypart athe offer was of to freeze the
corporation. minorityis,out of the That theshareholder

majority employedmust first that the shareholderestablish
minorityto thatvarious devices ensure the shareholder is

any corporationoffrozen out financial benefits from the
through receiptmeans as the of orsuch dividends
employment, buy priceand that the offer to stock at a low

majority‘capstone plan’is the toof the freeze out the
minority.”

Mass,(quoting 515).592,Donahue,Id. 367 at 328 atN.E.2d
(Emphasis original.)in

plaintiff alleged beingHence, had the that the wasdefendant
paid plaintiffservices,in excess the hisof value of or that the was
wrongfully being dividends,denied or therethat were other actions
being deny ownership,taken to him the benefits of stock then the
plaintiff arguably action,would have stated a cause of see
Christophides Supp. arguendoassumingPorco, 405-06,v. 289 F. at

applied. However,that the freeze-out rule the mere assertion that
plaintiff being subjected plan,the was to a freeze-out and that the

paiddefendant had other shareholders more for their stock than
plaintiff,hadhe theoffered fails to state a claim weeven if were

adoptto the freeze-out rule.
plaintiffWe hold that the has failed to state a ofcause action

allege uponbecause he has failed to facts which relief can be
granted. holding,ofBecause this we need not decide whether to
accept reject Sugarman,rule,or the “freeze-out” as set forth in and
we decline so.to do

Affirmed.
All concurred.


