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1,767; 1980),Pappas, (1stat v. F.2d 3 Cir. cert.United States 639
denied, (1981).451 U.S. 913

request byfor voir dire conducted counselThe defendant’s
State,properly “In in voirwas also denied. this the manner which

wholly the trialdire is conducted is within the sound discretion of
Weitzman, 87,judge.” 121 N.H. at A.2d at “Voir dire of427 5-6.

State,jury except capital cases, alwaysa in this in beenhas
by McNamara,conducted the trial court rather than R.counsel.”

Hampshire Practice,1 Criminal andNew Practice Procedure
Colby, 790, 793,(1980) (quoting v. N.H.754 State 116 368 A.2d§

587, (1976)).590

Affirmed.
All concurred.
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and, StaplesCleveland, P.A., (Craig L.BassWaters of Concord
Staples orally),brief, forMr.RaymentW. on the andand David

plaintiff.the

P.A., E.Sheehan, ManchesterPhinney, & Green ofBass {James
brief, orally),Mr.and RachelRachel on theHiggins and John A.

for defendant.the

Flags I,Johnson, (Flags), appeals anplaintiff, Inc. fromJ. The
dismissingSuperior {Goode,J.) II IIIthe Court counts andorder of

equity uponin failure to claim which reliefof bill for state aits
granted. Stating negligent ofmisrepresentation and breachcan be

contract, relief, IIIrespectively, grounds counts II and seekas for
defendant, Philip Kennedy,J. andof stock thereturn issued to

compensatory damages andrecovery consequentialof and enhanced
Flagsattorney’s appeal, contends that thefees costs. Onand

interpretedincorrectly RSA 293-A:19 to bar thesesuperior court
follow, Flags’agreewe with andFor contentioncounts. reasons that

reverse and remand.therefore
Flags’ following Flagsin theequity states facts. is a Newbill

incorporated 1985,Hampshire corporation, April,in for the
marketing,financing, andpurpose “promoting, investigating,of

developing” in Hooksett. Prior toprojectsotherwise real estate
stockholder,Titcomb, FlagsFlags’ incorporation, now aDavid R.

into withof his met entered discussionsand various associates and
Kennedy.the defendant

alleges: that, discussions,in of(1) the course theseThe bill
representationsand his associates received various factualTitcomb

Kennedy, exchange theyinfrom forpromises issuedand which
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Kennedy Flags (2) they subsequentlystock;100 shares of that
Kennedy’s representationsdiscovered that each of factual was

materially misleading; (3) Kennedy ultimatelyfalse and and that
promises.breached each of his

Among representations Kennedy allegedlythe factual that made
representations regarding:were

background“[his] successful and varied in business and
industry; prior experience development[his] in real estate
projects past experience, [his]. . . broker;as a real estate

relationships[his] numerous business contacts and in New
Hampshire banking, [his]. . . numerous contacts and
relationships Hampshirein New ,and [his]elsewhere . . .
experience marketingin ,the [his]area of . . . and sound

positionfinancial . . . .”
alleges Kennedy appriseThe bill further that failed to Titcomb and

regarding past employment experiencethe others of facts his and
negativelythat would have affected their decision to involve aim

promisesin their endeavor. The bill asserts that the received from
Kennedy promises corporation marketing,included to assist the in
promoting, financing projects.and its

grounds misrepresentationsAs for relief from these claimed and
Flags’ alleges misrepresenta-breaches, Count I of bill intentional

alleges negligent misrepresentation,tion, IICount and Count III
alleges Kennedyabove,breach of contract. As noted moved to
dismiss counts II and III for failure to state a claim. The trial court
granted opinion, Flagsmotion,this 8, 1987,without on October and
appealed that decision to this court.

reviewing grantingIn a trial court order a motion to
plaintiff properlydismiss, pleadedwe assume that all facts the has

are true and construe all reasonable inferences from those facts in
plaintiff’s Kentuckythe Collectramatic,favor. Inc. v. Fried Chicken

Corp., (1985). only318, 320, 999,127 N.H. 499 A.2d 1000 The issue
for our decision is whether the facts and inferences so viewed

legal they“would constitute a would,basis for relief.” Id. If the
improperly granted.motion to dismiss was

Kennedy’s challengemotion to dismiss did not the facial
sufficiency Flags’ allegations negligent misrepresentationof of and

superiorInstead,breach of contract. it asserted that the court
allegeshould dismiss counts II and III for failure to in thefraud

Citing 293-A:19,transaction. RSA that, fraud,it asserts aabsent
maycorporation groundnot rescind a stock thattransfer on the

given appealits directors overvalued the consideration for stock. On
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motion,Kennedy’sgrantingsuperior court’s decisionfrom the
inapplicable to its claimsisFlags that RSA 293-A:19contends

allege directors overvaluedII III not that itscounts and dobecause
Kennedy paidnever theKennedy paid, thatbutthe consideration

promised.heconsideration
provides:RSA 293-A:19

may paid,beissuance of shares“The consideration for the
tangiblecash, orproperty,in otherpart,in in inwhole or

actually performed forintangible, inor labor or services
forcorporation. payment of the considerationthe When
bybeen receivedare to be issued shall havewhich shares

fully paidbe deemed to becorporation, the shares shallthe
promissory nor futurenotesand nonassessable. Neither

part paymentor for thepaymentshallservices constitute
corporation. In the absenceissuance of shares of a offraud

transaction, judgment directors orin the the the boardof of
be,shareholders, may value theas the case as to the of

consideration received shares shall be conclusive.”for
added.) Although interpreted(Emphasis previouslywe have not

statutoryagree Flagslanguage, we that it is thethis with
“goodwhat is the rule of valuation.embodiment of known as faith”

consideration, thanrule is a standard of valuation for otherThis
exchange themoney, given partin It is offor shares of stock.

extensivelystatutory manylawor of States and has beencommon
by courts.discussed both and State and federalcommentators

mayrecognizes“good rule be honestThe faith” that there
non-monetaryopinion as to the value of considerationdifferences of

CyclopediaFletcher, of the Law ofoffered for 11 W.stock.
Corporations 5214.1, (Perm. 1986);ed. see alsoPrivate at 480§

1160, (D.Burge Frey, Supp. 1982).v. Kan. The rule545 F. 1172-73
protects the stockholders who received theboth the directors and

byquestion prohibiting recover stock based on thestock in suits to
given.the considerationthe directors overvaluedcontention that

onlysupra. suits where theThe allows suchSee Fletcher rule
alleged was fraudulent.charge directors’ overvaluationis that the

Burge supra;5214.1, 479-80; Trotta v.see alsoatSee Fletcher §
798, (1953).668, 673-74, A.2d 801Corp., Conn. 96Metalmold 139

“goodFlags statutory faith” ruleagree that thewithWe
to aa suit rescindprecludein RSA 293-A:19 does notcontained

Flagsalleged here. doesin circumstances like thosestock transfer
andrepresentationsthat directorsits overvalued thenot claim

Kennedy allegedly gave for the stockinthat considerationpromises
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him;issued it anythingto claims that it never received inof value
exchange materiallyrepresentationsfor the stock because the were

promisedfalse performed.and the actions were never Thus it is
accuracynot the of the directors’ determination of the value of the

issue, Kennedyconsideration that is at performedbut whether his
bargain by providing anyside of Burge,the consideration at all. See

Supp.545 F. at 1172-73.

The situation that the last sentence of RSA 293-A:19
contemplates play Moreover,did not. come into in this case. the
interpretation Kennedy suggeststhat would conflict with the
purpose 293-A:19,of the statute as a whole. RSA which also
prohibits exchangestock in promissorytransfers for notes and

services, protectfuture is meant to stockholders and creditors from
depletion bycorporation’s capital preventingof the corporationthe

issuing payment certainlyfrom stock inwithout return. It notdoes
provide bya an corporationshield from action the for rescission

damagesor to paythe stockholder who has failed to the consider­
Aubel,promised. 569, 573-74,ation he Bell v. Super.See 151 Pa.

617, (1943). Thayer,30 A.2d (1881),619 Scovill v. 105 andU.S. 143
Company,Dickerman v. Northern Trust (1900),176 U.S. 181 which

Kennedy length, contrary.discusses at are not to the Each
alleged consideration,addresses an chargeovervaluation of not a

agreed-upon Scovill,paid.that supraconsideration was never at
153-54; Dickerman, supra at 202-03.

Kennedy argues that, ifeven RSA prohibit293-A:19 does not
Flags’ negligent misrepresentationclaims for and breach of
contract, justified because, contrarydismissal was to the further
requirements 293-A:19, Flags illegallyof RSA issued the stock in
question exchangein appears arguefor future services. He to that
Titcomb, Flags’ stockholder,principalas responsibilitybore the for
insuring Flags complied onlythat with the statute and was the
party consequences anywho depletion corporatewould feel the of of

Flags that, consentingassets if partiesdid not. He contends as to
illegal contract,an Flags parihe and are in delicto. thanRather

asserts,party,aid either he the court should leave them in the
position they placedin which have themselves.

suggestion Flags mayThe that not now sue to recover stock that
agreed exchangeit promise simplyto for a of future services is

above, provisionincorrect. As noted the of RSA 293-A:19 that
prohibits exchange corporateof stock for future services is intended

protectto depletionstockholders and creditors from the of
corporate Flags’ controlling stockholder,ifassets. Even Titcomb is
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deplete own, remainwas his thereand the decision to assets
protection.who are entitled to the statute’screditors

improperlysuperiorWe therefore hold that the court
Flags’II III on the of RSA 293-­dismissed counts and of suit basis

Kennedy actuallymean, course,A:19. This does not of either that
alleged representations promisesthe as considerationoffered and

that, did, in hisfor the stock he received or if he he fact breached
agreement. RSA does notside of the It means that 293-A:19

Flags’recovery equityprohibit infor the claims bill asserts.
Flags’hold, need not address additionalBecause we so we

arguments oppositionin to dismissal.
and remanded.Reversed

All concurred.
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