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statutory impediments.” 751,regulatory Claridge,or atof 125 N.H.
Finally, though plaintiff’sA.2d 291.485 at even the value of land

great it, comparisonis not as without the variance as with a of
relevant,values before and after is but not conclusive evidence of

taking. Sibson, 127,a at 241.115 N.H. 336 A.2d at

Affirmed.
All concurred.
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P.A., (John & a. onKerrigan of Nashua P.Hamblett & Griffith
plaintiffs.brief, orally),Mr. for thethe and Griffith

P.A., (BruceMcLane, ofGraf, Middleton ManchesterRaulerson &
Glahn, brief,III, on and Mr. GlahnFelmly A. theW. and Wilbur

Fanaras, joint arguedJoseph filed brief andorally), for defendant
orally of defendants.on behalf all.

Manchester,P.A.,Devine, Millimet, forBranch ofStahl &
Savings of America.U.S. Bankdefendant

Portsmouth,McEachern, Richard K.for defendant& ofShaines
Parker, Jr.
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JeffreyLapointe, Exeter, Breiseth,Brown of forand defendants
Mutrie, N. Walsh.Charles and James

Tober, Portsmouth,Aeschliman & of for defendants Charles
Sparks.Keenan, Malcolm,Kenneth and Theresa

plaintiffs, Palmer,Johnson, Ansell W.J. The Frederick W.
Young Hodge, appealLowell, W. T. from anRoberta and Thomas

dismissingSuperior (Gray, J.)order of the Court the derivative
they brought Savingson of the Bank ofaction behalf U.S. America

Bank).(the alleges fiduciary byaction,The ofwhich breach duties
JosephBank, Fanaras,the defendant directors of the Richard K.

JeffreyParker, Jr., Breiseth, Mutrie, Malcolm,Charles Kenneth
Sparks,Mclnnis, Keenan,Paul Charles FrankTheresa Conte and
ground plaintiffsWalsh,N.James was on thatdismissed the the

standing bring they fairlylack to the action because do not and
adequately represent similarlyother situated shareholders. For the

follow,reasons that we affirm.
relationships parties, byBecause the of the and the acts taken

prior suit,them to ofthe institution this formed the basis for the
backgrounddetermination,trial court’s we review the of actionthis

in some detail.
Savings America,The BankU.S. of a nominal defendant in this

Hampshire corporation principal placeaction, is a New with its of
incorporatorLowell,inbusiness Seabrook. Plaintiff an and

promoter openedBank, 1984,of the which in June became its first
president Apriland a of its initialmember board of directors. In

majority up1986, board,the of the made of current defendants
Fanaras, Walsh,Mutrie, Breiseth, Parker,and held an election of

president.officers and voted to terminate Lowell’scontract as In
response, petitioned superior enjoinLowell the court to the board’s

during April meeting, claiming by-lawsactions the that the had
by by causingdirectors,been breached these both the election to

place by terminating employmenttake and his contract. The suit
summer,was resolved whenthat Lowell was allowed to return to

the Bank.
majority1986,In October the same of the board of directors voted

suspend president, meetingto Lowell as the Bank’s until the next
of the board in November. Lowell refused to leave the Bank or turn

keys. Eventually by Superiorin his he was ordered the Court
(Murphy, J.) keys, divulgeto return vault,his his combination theto
and leave the Bank.
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acquired controlling1986,fall Director Fanaras aAlso in the of
by purchasing stock in the Bank ownedin the Bank theinterest

Hodgeby plaintiffsSavings 18, 1986,Bank. On DecemberCentral
twentyYoung, shareholders,othermore thanas well asand

brought seeking, alia, to find that theinter have the courtsuit
agreementa votedin violation of restrictivetransfer of stock was

enjoinby They to aalso asked the courton the shareholders.
duringspecial meeting shareholders,22, of which1986December

plaintiffselected. The failed toof directors would bea new board
preliminary injunction, 22,however, and on December theobtain a

meeting a new of directors elected. Onheld and boardwas
employ-29, tonew board voted terminate Lowell’stheDecember

president. issue of whether the stock transfer couldThement as
by Februaryplace 16, 1988, ina decision datedtake was resolved

(Gray, J.) the transfer was notfound thatwhich the Court
restricted.

againstbrought29, 1987, a contract action theLowellOn June
alleging contract,breach of maliciousand its directorsBank

againstwrongful discharge, and,conduct, the directors asas
alleged damagesindividuals, Lowell ofbreach of contract.tortious

Julysought 5,an attachment of assets. Onmillion dollars andone
hearing,J.), following(Gray,1988, a that boardfound thethe Court

just employment. court,terminate Lowell’s Thehad cause to
however, to articulate the reasonsheld that because the board failed

contract,termination, Lowell’s andfor the the board had breached
salary up toentitled to the which accruedthat he was therefore

employment,properly if ithistime the board terminatedsuch as
after, timethis action soon at whichchose to do so. The board took

damages September 1988,$104,272.48. In LowellwereLowell’s
alleging,appeal alia, he wascourt inter thatfiled an with this

salarypresent term of histhe full value of his over theentitled to
cross-appeal,ten-year employment The Bank filed acontract.

provide specificclaiming to withthe Bank did not have Lowellthat
president. appealtermination Both the and cross-reasons for his as

acceptedappeal offor The issue of the amountwere review.
any,damages, if is entitled is thus not settledto which Lowell

pending appeal.of thebecause
plaintiffs present29, 1987, the derivativethe filedOn October
plaintiffs allegecomplaint, the that the defendantsIn theirsuit.

fiduciary directors,as officers and share-their dutiesbreached
complaint requestedor omissions.Thebased on various actsholders

pendingcourt, decree, to remove the current directorsa finalthe
appointpositions, to Lowell as thefrom andand officers their
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request to Lowellreceiver of the Bank’s assets. The name as
1987,22,receiver was later withdrawn. On December the

alleging,dismiss, alia,interfiled a motion to that thedefendants
bring they fairlyplaintiffs are not able to the suit because do not

adequately represent the interest the other ofand of shareholders
Following hearing, (Gray, J.)Bank.the a the Court ruled on

January 1988, Lowell,12, that of hisbecause clear conflict of
representative grantedinterest, class,was not of the and motionthe

bytemporary sought plaintiffs.theto dismiss as to relief the The
court found:

“[What a] ofwe have is series whichlawsuits when viewed
totality attemptsin context and in their numerical reveal

by separatetwo offactions shareholders directorsand/or
gain necessarily private gainbank;to ofcontrol the not for

certainly purpose operatingbut for the of inthe bank
separate management philosophyaccordance with their

fight.... What we have ahere is between various factions
as to willwho control the bank.”

plaintiffs “inextricablyThe court held that the other were
entwined” with Lowell.

response January 21,In to defendants’ 1988 motion for clarifi-
plaintiffsreconsideration,cation or courtthe stated that the are not

adequate representativesfair and of the shareholders and therefore
bring althoughnot thecould lawsuit. The court thatfound Lowell’s

“entirely rights,iscontract action within his ... it is inalso conflict
with the of theinterests shareholders class.”as a It held that the

plaintiffs’ requestother to name Lowell receiveras “is indicative
plaintiffs seeking representtheof fact that the are not to the

merely seekingshareholders,interests of the but are to facilitate
goals namely, regainLowell,the of Mr. to control of the bank.”

Following hearing plaintiffs’a on motion for reconsideration on
April1988,18, 7, 1988,March the court on itsaffirmed earlier

stating:order,

“It claim,is clear that Mr. Lowell’s contract while
entirely right, placeswithin his him in conflict thewith
interests of the inshareholders the context of a derivative

antagonismsuit. The contract claim creates economic
by personaldictated Mr. Lowell’s interests which cannot

enjoy support depletesfrom other it theshareholders since
corporation original remedy sought byof Theassets. the
plaintiffs; receiver,to name asLowell further exacerbates
the difference between Mr. Lowell otherand shareholders.
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remedy changethis cannot this.Plaintiffs’ withdrawal of
proper parties’ plaintiffruling that cannotCourt is notThe

Theaction .... Courtunder a stockholder’sderivativesue
ruling legitimatesimply that, the ofhowever concernsis

theymay simplyplaintiffspresent them,be to cannotthe
givenfairly represent their otherall of the shareholders

conflicting interests.”
appealThis followed.

they standing bringargueplaintiffs to thehavethatThe
ownership theof stock at the time ofsuit based on theirderivative

alleged wrong. plaintiffsdispute stockis that the ownedThere no
alleged wrongdoing to Atand continue do so.at time of thethe

trial, ofat 11% the Bank’sit was indicated that Lowell owns least
plaintiffs approximatelyshares, 5-6%while the other own

satisfytheyplaintiffs argue to aThe that do havenotcombined.
requirement adequate representation.separate of fair and

relatingprovisions toforth severalRSA 293-A:49 sets
require­293-A:49, I, thederivative suits. RSA statesshareholder

votingownershipcontemporaneous of truststock orment of
alleged wrong bring aat time of the in order tocertificates the

payment293-A:49, ofII relates to thederivative action. RSA
byexpenses plaintiff under certain circumstances.thereasonable

security may required.293-A:49, beIII states when a bondRSA
Although expressly namedthe not state that thestatute does

fairly adequately representplaintiff andin a action mustderivative
similarly shareholders, asuchthe interests other situatedof

givenrequirement implied, athe of derivativeshould be nature
(Del.Youngman Tahmoush, 376, 379 Ch.v. 457 A.2daction. See

1983); Co., 362, 373,Gas Conn.Barrett v. Southern Connecticut 172
(1977).1051,374 A.2d 1057

plaintiff,suit, aa nominalIn a shareholder derivative
corporatecorporation, cause of actionof asserts “ashareholder the

corporation,against persons, havewithout the whoeither within or
allegedly corporationwronged it, failed to enforcewhere the has

directly.” Alexander, Laws ofH. Henn & J.such claim
Corporations Although(3d 1983). the isBanked.1044-45

actuallynominally partysuit, inin the reala this it isdefendant
CyclopediaFletcher,interest, the Law of Privatesee 13 ofW.

any recoveryCorporations 1984),(rev. perm. and§ ed.5939
ManagementRothenberg Security Co.,v.to the Bank. Seeaccrues

1982).(11thInc., is958, TheF.2d Cir. shareholder667 960 n.3
only indirectly. isid. shareholder derivative suitbenefited See The
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quite respects representativein orthus different several from a
brings rightaction hisclass action where a shareholder an in own

similarlyand his own himselffor benefit on behalf of and other
Cyclopediagenerally Fletcher,situated shareholders. See 12BW.

Corporations 1984);(rev. perm.§of the Law of ed.Private 5908
supra action,Fletcher, §13 at In class it is the5939. a

they byallege injuredshareholders who that havethemselves been
corporation’sactions,the it isand the shareholders themselves who

any damages proven. Eisenberg Flying Tigerrecover that are See v.
plan(2d 1971)(reorganizationTrine,Inc., 451 F.2d 267 Cir. which

allegedly deprived gaverightshareholders of to tovote rise
personal, action); supraFletcher, §not see also 13derivative at

theory largely5908. The a onof shareholder derivative suit rests
loyalty“[i]fthe the ofnotion that duties care and which directors

only bycorporationsowe to their could be enforced in suits the
bycorporation, many wrongs done directors never bewould

Corporations (4th 1970).Cary,W. isremedied.” 726 ed. This
simply injuredcorporation,because the directors of a who have the
corporation by hardly expectedactions, be totheir could authorize

bring againstcorporationthe to suit themselves to redress the
wrong.

give judgmentIn order to a rendered in a derivative
judicata impose requirementeffect,action res we a of fair and

adequate representation plaintiffs. Barrett,on the named 172See
Conn, supra371, 1056; Fletcher, §at 374 A.2d at 13 at 5981.1.

spectre judicata, by bindingThis of res which a alldecision is on
plaintiffshareholders,the makes the named in a shareholder

representative action,derivative suit similar to a in a class see
Conn,Barrett, 371, 1056, must,172 at 374 A.2d at who under the
superior provide adequate representa­court,rules of the fair and

27-A(a)(4). requiretion. However,SUPER. Ct. R. we will not a
plaintiff separate showingin a derivative suit to make a of fair and
adequate representation. As a shareholder of record at the oftime

alleged wrong, plaintiff primathe such a has demonstrated facie
ability represent similarlyhis to other situated shareholders. The

burden onis the defendant or on other tointerested shareholders
particular plaintiff plaintiffs provideestablish that a or cannot fair

adequate representation similarlyand for other situated share­
Corp., Supp.holders. See Shamrock v.Associates Horizon 632 F.

(S.D.N.Y. 1986) (defendants566, 571 failed to theirmeet burden
establishing inadequate representation); Strawbridgeof Baron v. &

Supp. (E.D. 1986) (burdenClothier, 690,646 F. 695 Pa. on
finding inadequate representation).defendants to obtain a of
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representation byadequacy theofWhen the fairness and
Conn,however, Barrett, atchallenged, see 172plaintiff isnamed

may properly370, (defendants in derivative actionA.2d at 1056374
standing nominalact asquestion plaintiff has towhether

acting corporation),the the court must lookon behalf ofshareholder
namedparticular to determine whether thethe facts of the caseat

. .“vigor which .plaintiff adequate counsel or withlacks [to]
Associates,claim,” F.corporate 632prosecute see Shamrockthe

making570, entanglements ithasSupp. whether he “outsideat or
likely will be disre­interests of the other shareholdersthat the

Enterprises, Inc.garded managementin of the suit.” See G.A.the
Inc., 24, 1975);Commun., (1st Cir.Living 517 F.2d 27v. Leisure

Inc.,Co.,Rothenberg Security Management F.2d atv. 667see also
Indus., 441,Inc., (6th961; F.2d 443Owen v. Modern 643Diversified

York,GuarantyMorganv. Trust Co. New 5391981); BlumCir. of
Conn,Barrett, 374,1388, A.2d(5th 1976); at 374F.2d 1390 Cir. 172

at 1057.

theyholdingargue in thatplaintiffs that the court erredThe
similarlyfairly adequately represent the other situatednot anddo

Lowell,regard plaintiffs specificallyto theshareholders. With
creditor, regardargue judgmentaposition as withthat Lowell’s

action, pernot him se anhis in the contract does maketo claim
agree with theinadequate representative in the derivative suit. We

disqualifybeing pernot se someoneplaintiffs a creditor doesthat
having bring a suit.standing to shareholder derivative Seefrom

Owen, may situations, example,supra There be for whereat 443.
uncontested, a shareholder’s interest as a creditora debt is where

of theplace him at odds with the interests otherdoes not
case, however, the notIn the instant court did baseshareholders.

judgmentfinding regarding status as a creditor.Lowell on hisits
presentof in thewas based on a number factsIts determination

case.instant
Bank,againstaction theThe that Lowell’s contractcourt found

antagonism”currently betweenappeal,on created an “economic
collectinginterest inshareholders. Lowell’sLowell and the other

contrarycertainly to thefrom the Bank ishis claim of million$1
shareholders, not desire thewho wouldinterest of the other

Computerv. Servicen-depletion corporate assets. See Robinsonof
Conn,1976); Barrett,ters, Inc., 637, (N.D. 172641-42 Ala.75 F.R.D.

Co.,1057;374, v. Powerat see also Roberts Alabamaat 374 A.2d
by629, (Ala. 1981). created these diverseThe conflict404 So.2d 637

very real, purely hypothetical,“notwas shown to beinterests
27,Enterprises,remote,” 517 F.2d at whenpotential see G.A.or
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suit, whichbringing derivativetheLowell, complaintin the
requested theplaintiff,representativeafirst act ashismarked

receiver,As aBank’s assets.receiver of theappoint him astocourt
advantageous personalto hispotentiallypositionin abehe would

court, gainingby ofgoal, theaction, as foundwell as hisascontract
position in conflictput in ahimIt would alsoof the Bank.control

likelyshareholders, mostwho wouldthe otherinterest ofwith the
against the Banklarge personal actionpersona with anot want

action waspersonalreceiver, particularly where theappointedto be
anyprior tosettledpotentially could besubject appealto and

regardless ofa conflictThe court foundappeal.on thedecision
receiverconsciously position ofto use theintendedwhether Lowell

advantage.personalfor his

largehadplaintiffs whohave held thatA of courtsnumber
they purported tocompany whichagainst thepersonal suits

of theadequate representatives becauserepresent were not
leverage inasthey derivative suitwould use thethatlikelihood

588,Comed, Inc., F.2d619Davis v.settling personal suit. Seethe
at 26. CourtsEnterprises, 517 F.2d594, 1980);(6th Cir. G.A.597

claimwhen the derivativeconclusioncome to thishave most often
Rothenberg, 667interest. Seecomparison the outsidepaled in with

1390;Blum,594; F.2d at G.A.960; Davis, 539F.2d at619F. 2d at
Owen, In the26; F.2d at 444.also 643F.2d at seeEnterprises, 517

that theexpressly indicate concerncase, court did notinstant the
personalleverage to settle Lowell’smight used assuit bederivative

potential useclaim; rather, with Lowell’sconcern wasitscontract
unconsciously, paramountconsciously to advance hissuit, orof the

history of theGiven thegaining of the Bank.in controlinterest
bypartin other actionspartiesrelationship the evidencedbetween

goal, have foundthe court couldto serve thatwere intendedwhich
open frontattempt to still anotherlikely anthat this “suitit [was]

objectives to thosehaving unrelatedrangingin wide battlea
Conn, 377,Barrett, at 374172by the other shareholders.shared”
615, (D. Del.Wyly, 61 F.R.D. 622(quoting duPont v.A.2d at 1058

inerrorcommitted nothat the court1973)). We therefore hold
standing bring action.the derivativeholding tothat Lowell lacked

1976);Industries, Inc., (9th Cir.535 F.2d 550PlantHornreich v.See
Enterprises, F.2d 24.A. 517G.

standingPalmer, Hodge Youngand lackcourt found thatThe
“inextricably withthey entwined”bring arethe suit becauseto

Lowell wasentanglement withplaintiffs’The otherLowell.
byrepresentation in the actionby their continuedevidenced

currentlycounsel, represented andhad LowellwhoLowell’s
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represent action,him in the contract even after the court had found
Lowell ato have conflict of interest. See Nolen v. Shaw-Walker
Company, (6th 1971) (finding506,449 F.2d 509 Cir. that third
party controlling litigation bysupportedwas fact that named
plaintiff party’s counsel).followed third lead in selection of The
plaintiffs’ joining request appointedin haveLowell’s to Lowell as

revealing. Januarythe receiver of the Bank’s is alsoassets At the
hearing plaintiffs,8, dismiss,1988 on the defendants’ motion to the

response skepticismin to the court’s as to whether Lowell would
theyappropriate responded anyreceiver,be an that “don’t have

problem being appointedwith someone else receiver.” This
willingness appointmentto allow the of someoneother than Lowell

negate requestdoes not what the earlier reveals about the other
plaintiffs’ plaintiffsties to Lowell. The other have thatindicated
they investigate priornotdo intend to the Bank’s affairs to October

suspended presidentWe1986. note that Lowell was as Bank in
clearly regainedOctober of 1986 and never ofcontrol the Bank’s

affairs after that date.
determining plaintiff fairlyIn whether a can and

adequately represent appropriateshareholders,other it is to look
plaintiff driving[is]at “indications that the named not the force

litigation. Davis,.” 593-94;behind the . . See 619 F.2d at see also
support findingNolen, F.2d at The449 508-10. above facts a that

plaintiffs, drivingLowell, and not the other was indeed the force.
We therefore cannot rule that the court abused its discretion when

Hodge Young standing bringPalmer,it thatheld and lack to the
derivative suit.

plaintiffs arguments. theyFirst,The make two final claim
that the defendants’ motion to dismiss the action for lack of
standing granted onlyshould have been if there was no evidence
showing plaintiffs inthat the could act the best interest of the other
similarly They arguesituated shareholders. that aon motion to

opposing party’sdismiss, a thatcourt must assume of the wellall
allegationspled of fact and reasonable inferences to be drawn

proved. Although plaintiffsare truetherefrom and can be the have
by determiningstated the correct standard to be utilized a incourt

grantwhether ato motion to dismiss for failure to state a claim
mayupon granted, Wiebusch,which relief be R. 4 New

Hampshire Practice, 353,§Civil Practice and Procedure at
(1984), determining grantin247 whether to a motion to dismiss

standing,for lack a court must look at allof the relevant facts to
plaintiffs fairly adequatelywilldetermine whether the and
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similarly Rothenberg,represent See 667other situated shareholders.
961; Hornreich, some535 F.2d at 552. Presentation ofF.2d at

fairly adequately representplaintiff thecan andevidence that a
findingsimilarly require ofdoes not aother situated shareholders

representation.fair
failingplaintiffsSecond, inclaim that the court erredthe

meetingtranscript of a between the Bank’s boardto consider the
banking regulators,federal whichof directors and the State and

mismanagement,plaintiffs allege supports inthe their claim of
standing. agreemaking regarding with theits determination We

question onof whether there is a valid claimcourt below that the
question ofwhich base a derivative action is irrelevant to theto

adequateplaintiffs can serve as fair andwhether the named
“[A]ny degree wrongdoing byrepresentatives. of the defendants

give standing” theyplaintiffs][thesewill the otherwise lack.not
Conn, (citing BangorBarrett, 379,at A.2d at 1059 Punta172 374

Operations (1974)).Bangor 703,Co.,v. A. R. n.14& 417 U.S. 717
superioraffirmance of the court’s of the suit is notOur dismissal

prevent bringingappropriate plaintiffsintended to from such a suit
on behalf of the Bank.

Affirmed.
SOUTER,J., sit;not thedid others concurred.

Request of Governor and Council
No. 88-468

Opinion of the Justices

February 10, 1989


