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plaintiff, (Planning Board)JOHNSON, TheJ. Town of Wolfeboro
(hereinafter Town),appeals Superiorthe from an order of the Court

denying imposition{Dickson,J.) order,the of a cease and desist
finding, upon agreed facts,onbased its an statement of that the

excavating property,defendants were entitled to continue their
grandfather chapter1979, 481:3,under Laws the clause of RSA

155-E. We reverse and remand.
approximately thirty-fiveThe defendants are the owners of acres

previous1950,of land inlocated Wolfeboro. Since when owners
began excavating property, pitthe an excavation has been
continuously operated. August chapter24, 1979,On RSA 155-E

requires permittook effect. This statute owners to obtain a before
propertytheir 1979, 481:3,can be excavated. RSA 155-E:2. Laws

“existinghowever, allows the owner of an excavation” to “continue
existing permit.such excavation” without a

chapter approximately eight155-E,On the effective ofdate RSA
byacres of the land now owned the defendants had been excavated.

By acquired14, 1983,October the date on which the defendants
property,title to the ten acres had been excavated. Additional

acquiredexcavation continued after the current owners the
property. currently approximatelyThere remain ten acres of the

property accordingtotal to be excavation,excavated. Such to the
parties, years complete.will take two to five to

previous activity partThere has been some on the of the land not
yet present ownership, parcelexcavated. Prior to the the entire was

twice, 1950,timbered inonce 1949 or and once about 1965. There
agreement parties regardingwas no between the the intent of the

prior timbering activity may plansas it have related to to excavate.
attempted, accordingThe defendants to an unrebutted affidavit of

plaintiff’s agreedcounsel, to insert into the statement of facts a
purpose timbering operations.statement as to the of the Plaintiff’s

objected, agreedcounsel and the defendants’ counsel to delete the
purposestatement as to or intent. 14,Sometime 1983,after October

present stumpsthe topsoilbrush,owners cut trees and removed and
spread topsoil purposesand manure to create for reclamation over

parcel. agreed activitythe entire unexcavated It was that this was
byundertaken the defendants in order to facilitate the excavation

property they purchased.of sand on the which had
Subsequent requesting apply permitto the defendants to for a

chapter petitionin 155-E,accordance with RSA the Town filed a
against petition,for a cease and desist order the defendants. In its

requested enjoin temporarilythe Town the court to the defendants
permanently excavating propertyand from their without first
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1987,13,August court thatobtaining permit.a the trial ruledOn
1979, 481:3,entitled under Laws to continuethe defendants were

byparceloperations over entire of land ownedtheir theexcavation
defendants, obtaining permit.a The foundthe without first court

andagreed of that “thefrom the statement facts defendants
entirepredecessors in title manifested an intention to excavate the

just plaintiff hasproceeded Theand in fact have to dolot that..
andotherwise has failed to convincefailed to convince the court

extraordinary granted.” Thewhy reliefthe such should becourt
findingsfound, response plaintiff’s requestsin to fortrial court also

excavated,fact, beingthe “size of the land area which isof that
excavated, substantially. . . has increased sinceor which has been

24, 1979,”August the or excavationsthat the “location of excavation
substantially,”property changed thehas and thaton defendants’

premises“rate of earth from the defendants’ sinceof removal
October, 1983, haspurchased propertythe indefendants’ [sic]

24,substantially compared Augustto Onas 1979.”increased
1987, reconsideration,25, forAugust the filed a motion whichTown

appealwas denied. This followed.
dispute the of earth forThere no that excavation commercialis

zoningpurposes permitted use under the Wolfeboro ordinance.is a
court, byagreed parties,the the is whetherThe sole issue before as

155-E,grandfather chapter in Lawsthe clause of RSA as set forth
1979, remaining481:3, the to excavate theentitles defendants

property,on their whichapproximately ten acres of land located
obtaining permit.adeposits,contain valuable without first

statutory construction, we will thestepa first in examineAs
language Appealinfound the statute. See Coastal Materialsof

398,98, 101,Corp., (1987).N.H. 534 A.2d 399130
1979, 481:3, providesLaws follows:as

“Any existingof in use as theowner an excavation of
24,[Aug. and isdate of this act whicheffective 1979]

may existingsubject to this act continue such excavation
permit performa but shall restoration in com-without

apliance periodwith within reasonableRSA 155-E:5
anyfollowing thethe intended cessation of excavation or

completed thereof.”section

bodyadded.) is in the of(Emphasis The term excavation defined
used, used, foras a area which is or has beenRSA 155-E:1 “land

earth, including slopes.”taking (Emphasisallthe commercial of
veryadded.) argues by language provisionTown that its theThe

used,only being hadexempts the area” which is or which“land
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August exemptsused, 24, 1979,been as of and continuedtherefore
only alreadyexcavation of that land which has been excavated as

chapter. accordingThus, Town,of effectivethe date of the to the
only depth; grandfatheran canexcavation be continued in the

anyexempt portion propertyclause does not other the entireof
upon which the excavation activities have been conducted.

difficulty accepting interpretationHowever, the with the Town’s
language ambiguityof the in thefound statute lies in the of the

phrase “land area iswhich used” for and itsexcavation distinction
from an area which “has been used” for excavation. The Town

“being used,”asserts that the former term refers to land which is
alreadyi.e., earth has been excavated as of the effective date of the

statute, while the refers tolatter land which “had been used.”
language requireHowever, the of the statute does not this

interpretation.
permit process chapter requiresThe RSAof 155-E that an

completed.excavator restore the land after has been Ifexcavation
phrase applies only pits used,”the “has been used” thatto “had been

depleted prioris, statute,that theto enactment of the no rational
applywould toexcavator conduct inexcavations those areas

reap benefits,he couldbecause no while at samethe time he would
acquire depleted pit throughduties to restore these areas

(See requiring155-E:3, IV,efforts. RSAreclamation II and the
veryapplication specific depthlocation, size, breadth,to be as to the

slope excavation.) interpretationof the Aand more reasonable of
phrase partially“has been isthe used” land that has been excavated

statute,the effective theas of date of and ownerthe later desires
into renew excavation the same area.

phraseWe find the “land area which is used” for excavation
yet taken,to include land nofrom which earth has been if such

designatedclearlyland has been as an area for future excavation
by objectivean of the of themanifestation intent toexcavator

operation particular interpret­ancontinue onto that land area. In
ing onlystatute, ifthis land which “is used” for excavation refers

that land area excavation,to which “has been forused” the
legislature phrasehad no toreason include the “is used”whatsoever

surplusage. 155-E:1,itbecause would be See II.RSA We assume
given meaningthat all words in a statute were meant to be in the

interpretation Bay Disposal Serv.,of a Seestatute. Merrill v. Great '
(1984).543, 1101,540,N.H.125 A.2d484 1103

phrase existing excavátion,”If the such“continue as found in the
grandfather onlyclause, were understood to allow vertical and not

expansion, interpretation many owners,lateral such an would lead
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defendants, theyincluding find that could notpresent tothe
very long,existing if at all. Suchexcavations for“continue” their

manycontraryinterpretation to the decisions of the courtsan is also
namely,issue; whether lateralwhich have examined a similar
previouslyexpansion an excavation onto land unexcavatedof
nonconforming anof a use orpermittedconstitutes a continuation

Stephan Municipalityv.expansion. & Sonsunpermitted See of
Monterey(Alaska 1984); Cityv.Anchorage, P.2d 98 McCaslin685 of

Park, 339, (Cal. App. 1958);Dist.App. P.2d 522 Ct.163 Cal. 2d 329
Co., 479,Elmhurst-Chicago 18County DuPage v. Ill.2d 165Stoneof

Quinn, 687,320 Mass. 71(1960); Town Billerica v.N.E.2d 310 of
216,Dunn,Burlington Mass. 61(1947); Town v. 318N.E.2d 235 of

Forster,denied,243, (1945);739 Fredal v. 9cert. 326 U.S.N.E.2d
215, (Mich. App. 1967); HawkinsApp.Mich. 156 N.W.2d 606 Ct.

McKee,Talbot, 549, (1957);N.W.2d Lambe v.v. 248 Minn. 80 863
649,Inc., (1932); BridgewaterA. 563 Moore v.10 Misc. 160N.J.

Super. 1, (N.J. Super. App. Div.Township, A.2d Ct.69 N.J. 173 430
Weise, 150, 4141961); Syracuse Aggregate Corp. v. 434 N.Y.S.2d

79,Bechman,Borough v. Pa.(1980);N.E.2d 651 Cheswick 352of
City,Reed Co. v. North Salt Lake 19(1945);42 A.2d 60 Gibbons &

any329, (1967).P.2d We are not aware of2d 431 559Utah
“continuing”has thatjurisdiction which stated an excavation

necessarily only depthan increase in not in width.allows for and
majority have of whatThe of courts which examined the issue

nonconformingan as a use haveit means to continue excavation
continuing expandingrather than whenthe excavation to befound

had, priorwas that area which the ownerthe excavation limited to
ordinance, “appropriated,” or hethe restrictive where hadto

actions,intention,” by excavate, ifto even he“manifested an overt
actuallyyet Stephanexcavated that section of the land. Seehad not

Sons, (gravel pit operator expand102supra at could not its&
actually at the time the restrictionoperations past areas excavated

effect, operator’s way“inpitinto the of the nowent because use
manifestly objective appropriatean theintent to entireindicated

Co., supra 485,fifty-three Elmhurst-Chicagoacres”); at 165Stone
plot,(excavationat allowed to on entire sinceN.E.2d continue313

by numerousplot had been devoted to excavation as evidenced
yettracks, although had not been removed from allswitch stone

Lambe, supra 651, (ownerland); at A.portions of the 160 at 564
ten asacres since “the tract acould continue to excavate entire

purposes only partexcavating thoughwas even awhole used for
Moore, supra 16,actually at atdug”);it was 173 A.2d 437of

throughout property,(because had holesowner made test the
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by erecting surveyedfence,marked off boundaries a theand entire
tract, it was the . .“clear that entire 20.47 acres . were dedicated”

Syracuseexcavation); AggregateCorp., supra 154,to at 414 N.E.2d
(landowner, by removingat 655 materials from time timeto from

byportions placingproperty,various of the roadsservice
throughout by constructingproperty, processing inand structure

property, appropriate“manifest[ed]the ofcenter had an intent to
parcel particular quarrying”); Gibbons,the entire to the business of

supra (land question integral part336,431at P.2d at 564 in was an
gravel operations manyof onbased fact that there were haul roads

connecting property,it with other that it had been used for
stockpiling, that owners had removed some sand from the land
previously, and that owners had contracted to remove fill from land
prior Onlypassage ordinance). by allowingto of the restrictive the

previously appropriatedcontinued excavation of land thatfor use
trulywould an owner be able to “continue” an excavation which

begun.he had See cases cited above.

legislature phraseWe find that the intended the “continue
existing embody conceptsuch excavation” to the of “continuation”

byas it has been understood those courts have examinedwhich the
concept zoningin hold,the context of restrictive asordinances. We

majority expansionheld,the of courts have that lateral anof
existing pit previouslyto land unexcavated will be aconsidered

previouscontinuation of a excavation if the land had been
appropriated priorfor excavation to the effective date of RSA

bychapter objectively appropriation.155-E, actions which show the
enough.Intent alone notis See Webster,Wunderlichv. Town 117of

(1977).283, 285, 1177,N.H. 371 A.2d “landowner,1178-79 A
merely by preparing engage gravel operationto ain and
undertaking self-serving veryfew nature,”a acts of a limited

protectivecannot be tosaid “have thrown a [the]mantle . . . over
parcel Syracuse Aggregate Corp.,entire of land.” 434 N.Y.S.2d at

“continuing”154, 414 N.E.2d at 655. Excavation is also not when
expands adjoining parcel Syracuse Aggregateit to an of land. See

Corp. supra.

Although legislaturewe hold thethat intended to allow
permit, previouslycontinue,excavation to awithout onto unexca­

appropriatedvated land which use,had been for that we under­
phrase existingstand the “continue such excavation” to contain

intensitysome limitation on an inincrease the area or the of the
excavation.
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althoughgeneral, an in theIn have held that increasecourts
usually to aintensity nonconforming use does not amountof a

Hurst,use, Ill.“change” “expansion” of see Carroll v. 103or that
1344,984, 990, (Ill. App. 1982);Ct. PowersApp. 431 N.E.2d 13483d

648, 654-58,Barnstable,Building Inspector 363 Mass. 296v. of
491, Adj.,(1973); Stegall New Hanover Zon. Bd.v.N.E.2d 494-99 of

309,359, 364, 1987);(N.C. App.312 Ct.App. 361 S.E.2d87 N.C.
Zoning (1986);Anderson, American Law of 3d 6.38see also 1 §

PlanningZoning (1982),Rathkopf, of and4 The Law § 51.07[3]
changeintensity to character orwhich serves thean increase in

nonconforming will to havepurpose use be consideredof the
Mass, 495;Powers, 653,changed at N.E.2d atSee 363 296the use.

462, 467-68,Leskiewicz, N.H. 272 A.2dv. 110see also New London
856, great scope of use has(1970). A increase in the size or a860

determiningin whether theto be a factoralso been considered
longerchanged, so isbeen that the use noof the use hascharacter

Industries,continuing Browning-Ferrisv. 220See Knowltona one.
576, 232,571, (1979).237 In order to determine260 S.E.2dVa.

priorof aa “continuation” usea should be consideredwhether use
“change” use, the use hasin have considered whethera courtsor

Leskiewicz,neighborhood.substantially on the Seea different effect
577,860; Knowlton,468, 220 Va. at 260at 272 A.2d at110 N.H.

Mass, 655, 495;Powers,237; N.E.2d at De363 at 296S.E.2d at
Haven,Appeals Conn.Zoning B. Town East 130Felice v. ofofof

635, Burlington156, 163-64, (1943); Town v.32 A.2d 638-39 of
Mass, 247; HamptonDunn, 223, alsoat at see Town61 N.E.2d318 of

458,463, 469,Brust, (1982).446 A.2d 461v. 122 N.H.

embodyexemption thislegislature the tothe intendedThat
by purpose chapterstated of RSA 155-­supportedis thelimitation

481:1, purpose chapter1979, the of RSA 155-­E. states thatLaws
grant:wasE to

authority recognizedcope the“municipalities to withthe
create; safeguardsafety open towhich excavationshazards

welfare; preserve our naturalpublic health and tothe
wildlife;soil, water, to maintainandof forestsassets

environment; prevent andof our to landaesthetic features
pollution; promoteto soil stabilization.”andwater

limit,existing excavations” without“continue suchpeopleIf could
theWe infer thatbe defeated. thereforepurposesthese could

permit,a when thelegislature limit excavation withoutintended to
greatintensity of is soin in the excavationthe area or theincrease

neighborhoodimpact the isuse its onnature of the orthat the
substantially different.
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partyconclusion, to continuethat a who desiresIn we hold
chapterpermitoperations 155-Eunder RSAwithout aexcavation

provethree-pronged First, thathe musttest:must meet a
actively being pursued when the lawwereexcavation activities

provesecond, area that heeffective; that thehe mustbecame
clearly excavated, asintended to beexcavate wasdesires to

by subjectiveby objective intent;notandmanifestationsmeasured
operationsprove not,third, doand, that the continuedhe must and/

substantially impact onnot, and adversea differentwill haveor
permitmunicipality requestingneighborhood. a bethatAthe

ongoingonly prove noand thatexcavations areneed thatobtained
showing, proofgranted. Uponpermit the burden ofthishas been

prove prongs whichof the testto all threeto the excavatorshifts
we have outlined above.

superior the defendantscase, found thatthe courtIn the instant
predecessors an intention toin have “manifestedtitleand their

finding anwas made withoutlot.” Thisthe entireexcavate
objectiveevidentiary hearing orintent of the defendantson the

predecessors thethe record thatin title. It is clear fromtheir
ahave to findtrial court wouldwere aware that thedefendants

over the entireto continue the excavationmanifestation of intent
finding operationparcel the defendants’be a thatif there was to

only agreedgrandfather Theclause of the statute.fell under the
anwould indicate suchto the trial court thatfact submitted

objective that the land had beenof intent was the factmanifestation
prior Thisof the statute.to the effective datetimbered twice

necessarystanding inadequatealone,evidence, to manifest theis
question.objective Hence,ten acres inintent to excavate the further

finding of intent was error.the trial court’s
proving excavate an areaof the “intent” toThe burden

already claiminglarger partythe anthat excavated falls onthan
just proofgrandfatherexemption clause, as the burden ofunder the

claiming nonconformingparty Leskiewicz,110a use. Seeis on the
467, had the burdenA.2d at 860. Since the defendantsN.H. at 272

present adequateproof intent, toof on the issue of and failed
agreedevidentiary hearing throughan or an statementevidence at

proof.facts, have to meet their burden ofof the defendants failed
superior for an orderWe therefore remand the case to the court

granting requested injunctivethe relief.

Reversed and remanded.

All concurred.


