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plain meaning,Given such a there is no foundation for the
State’s admonitions that the courts are not authorized newto enact

simplylaw because the conditions under which the old law was
passed changed,have mayand that the executive branch not do
indirectly powerless directly. Rather,what it pointis to do the to

comprehensive legislative languagerecall is that plain on its face
applies objects legislature’salike to foresightwithin the and those
coming only Keene,into existence after enactment. Faulkner v. 85

147, 158, 195,N.H. (1931).155 A. precondition202 This rule is the
only legislativenot powerof to deal with the future as well theas

present, legislative responsibilitybut of plain language byfor the
powerwhich that is If applyingexercised. the result of this rule

is what the State has indescribed this instance as a windfall to
petitioners,the it is price ensuringno exorbitant for that the

judicialexecutive and legislature’s powerbranches concede the to
act within purview,its affirmingconstitutional and for the
legislature’s responsibility consequencesfor the plainlyof what it
provides.

Reversed.

All concurred.

Rockingham
No. 88-146

Cheryl PersonallyBrown,A. and as Administratrix

v.

Co.,John Hancock Mutual Life Insurance Trustee

6,March 1989



486

brief,LaPointe, and Scott{PageBrown of Exeter Brown on the&
Brown,Cheryl personallyA. andorally), plaintiff,LaPointe for the

as the Estate of Fred M. Brown.administratrix of

Dover,Burns, P.A.,Bryant, Hinchey, (ChristineofCox & Shea
defendant,orally),M. on for the Johnthe brief andRockefeller

Company, GroupTrustee of theHancock Mutual Life Insurance
Trust.Protection Insurance

Souter, SuperiorappealsThe from an order of theJ. defendant
Master; Gray, J.),Gallagher, Esq., grantingT.Court {Charles

summary plaintiffjudgment proceedsthe in this forfor action the
policy.group presenteda life insurance The issues are whetherof

authority summaryits foroversteppedthe court on motiontrial
by findingjudgment resolving disputefactual in that the insureda

policynot of a exclusion deathdecedent had been informed for
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racing automobile,ancaused while and whether the defendant was
summary judgmentto on toentitled based the decedent’s failure

payment disputedmake advance hold theof contribution. We that
genuineimpermissibleconclusion was an of a ofresolution issue

fact, light developedmaterial when in of onviewed the record
reconsideration,motion' for we andand both reverse order

judgment disputefor the because wasdefendant there no that
policy coverage expiredthe ofunder terms the had for non-

payment.
applied group coverage GroupIn 1985 the decedent for life from

(the trust),Protection Insurance Trust carrier forthe trustee and
defendant,which was Johnthe Hancock Mutual Life Insurance

Company. undisputed accepted applicationIt is that the trust the
July 1, 1985,as of as in a toindicated letter the decedent dated
6, 1985, explainJune which stated that further all the details“[t]o

your plan enclosing: personalizedof we are copyYour Certificate. A
your Application.of Administration Instructions.”

undisputed providedIt is likewise that the certificate inter alia
“[pjolicythat the is the contract of insurance between the

Policyholder and the John Hancock thecontrols all terms[which]
your byand of [,conditions insurance none of which waivedis]

anything herein,” although conflictingset forth there was evidence
on whether the certificate expresslydelivered to the decedent

any is, any case,referred to or contained the text of inexclusion. It
undisputed that the Administration Instructions addressed the
subject “Payment Contribution,” byof statingof paymentsthat

quarterly, semi-annual,could be “made on a or annual basis.” The
proceeded explaindocument to that will terminate on“[insurance

day periodthe last of for made,”the which a contribution was and
language bythis provisionwas coveragefollowed a . .that .“[i]f

non-payment contribution,ends because coverageof of can be
provided paymentreinstated daysis received within 30 of the due

date.”
his applicationWith paymentthe decedent enclosed for one

month, and he thereafter billreceived a for the ofbalance the first
quarter ending September 30, paid. undisputedhe Itwhich is that

paid nothinghe racingmore and was killed while a oncar October
27, 1985.

plaintiffWhen the proceeds policy,claimed the of the the trust
responded coveragethat lapsed non-paymenthad for of contribu-
tion and also invoked an exclusion for death caused while the

riding anydecedent was in an “automobile in . .race. .” After
bringing for policy proceeds, plaintiffaction the the moved for
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summary judgment RSA submitted her ownunder 491:8-a and
bystatingaffidavit, sent thethat she had reviewed the information

response application insurance,to for and that she andtrust in the
“understanding [thean that in the eventthe decedent had reached

atdecedent] a accident awas to die as a result of motor vehicle
plaintiff]track, [the decedent’s][the collect on liferace would

insurance.”
summary judgmentobjected on itsThe and moved fordefendant

body itself,the the motion defendant’s counselIn ofown behalf.
non-payment, quotedprovisions termination forrelied on the for

plaintiff’s toabove, of the answersand claimed on the basis
receiptinterrogatories the ofshe neither decedent’sthat denied

coverage beyondprovisions his to contribute forthose nor failure
Alternatively,quarter ending September 30, the1985.the

racing.whileexclusion for death causeddefendant cited the
plaintiffAlthough thethat the deniedthe defendant conceded

arguedexclusion,actual notice of this itdecedent had ever received
light controllingdispute in the characterirrelevant ofthat the was

racingpolicy,which was to contain the exclusion.the master saidof
an of one of itsto defendant’s motion was affidavitAttached the

personalizedemployees, letter,on that a certificatewho stated oath
uponhad sent to the decedentinstructions beenand administration

group plan,in and that the decedent hadhis the sworeenrollment
quarterperiod the offor the after firstmade no contribution

plaintiff’scoverage. the answers toThe defendant also submitted
indicatinginterrogatories, had whilea the decedent diedcertificate

showingcopies paymentracing, of the firstof checkscancelled
copiespurportedquarter contribution, what to be of theand

time of Theseto the decedent at the his enrollment.materials sent
theyracing exclusion,of a but didmade no mentiondocuments

controllingpolicy and did contain the termsrefer the master asto
coveragelimiting period which beento the for contributions had

subject right paymentadvance, a of reinstatement formade in to
hearingthirty days the time it was due. At a onmade within of

may permittedparties’ motions, thethe master have introduc-the
althoughevidence, no record wasof or to furthertion reference

theyintroduced,made, were not transferredand if exhibits were
appeal.to court onthis

position “impregnable ifthe the defendant’sWhile master called
policy implicitlyconsidered,” he ruledof the alone arethe terms

allegedcontrolling.policy respectnot to thewas Withthat the
racing exclusion, was a race trackhe found there “no mention of

any decedent],”[thein the literature to andof sentexclusion
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ultimately summary judgment plaintiff’srecommended in the
requirement payment advance,favor. As for the inof the master

apparently accepted positionthe defendant’s that there was no
anydispute about the decedent’s failure to make contribution for

period September 1985,30,the after with the result that there was
coverageno after that date under the terms communicated to the

rulingproposeddecedent. The master nonetheless a that RSA
required coverage through by408:16, I, death,the date of

mandating grace period thirty-one days.a of
adoptionThe court’s of the master’s recommendation in the

plaintiff’s provoked pleadings.favor a new round of The defendant
racingreconsider,led off with a motionto limited theto issue of the

previouslyexclusion. submitted,It referred to material which
supposedly disputedemonstrated a factual as to whether the trust

decedent,had communicated the terms of such an exclusion to the
proceededand demanded a trial on that issue. The motion then to

policy anyreiterate the claim that the master must in event be
given controlling effect, from which we infer that the defendant
may policynot have introduced the relevant terms of the master

(in defendant,into evidence which case the if correct about the
policy’s argued summary judgmentcontent, could have for based

policy any trial).on the without need for a
plaintiff’s ensuing objectionTo the she attached all of the
previously by plusmaterials trust,submitted the a further

document, which, us,on the record before thus surfaced for the first
expanded personalizedtime. It was an version of the so-called

comprising pages purportingcertificate, eleven to state at least
policy’s among racingterms,some of the master which was the

plaintiff explained suppliedexclusion. The that the defendant had
response plaintiff’s interrogatory requestingthis document in to the

copies supplied by By placingof materials the trust to the decedent.
plaintiffcourt,the document before the the demonstrated that there

disagreementwas indeed a factual as to whether the trust had
actually racing justdecedent,communicated a exclusion to the as

contending. (The maythe defendant had been master have been less
surprised by were,this new certificate than we since at oral
argument before us defendant’s counselstated that the new version

brought hearing.had been to the master’s attention at the As noted
hearing mightabove, however, there is no record of the that

support claim.) Despite againstthis this demonstration her own
position, plaintiff arguedthe that reconsideration should be denied.

appealwas,When it this followed.
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disposeopinionparagraph reveals, weour couldAs the first of
coveragedirectlyby going the ofthe case to issue of terminationof

pay Because, however, the record beforefor failure to contributions.
consequencescautionarypresents of loosetale about theus a

summary judgment,practice we will take a moment to consideron
they assignmentpleadings first ofthe defendant’sas bear onthe

disputeimpermissibly aerror, resolved factualthat the trial court
summary judgmentprecluded to theaward ofhave thethat should

approachplaintiff. level.the basichave to this issue from mostWe
objectsummary judgment,justification and theThe for

process,statutory requirements is thefor to thatthe resortof
genuineending litigationexpeditious issue aswhen “there is noof

moving partyany tofact . . . the is entitledmaterial andto
judgment Tinkham,491:8-a,III; v.matter of RSA Salitanas a law.”

Any seeking(1960). party115,100, 102, 117103 N.H. 166 A.2d
summary support requestjudgment the with affidavitmust “an

upon knowledgepersonal facts which itof admissible as tobased
affirmatively competent(sic)appears towill bethat the affiants

byevidentiarytestify,” supplied491:8-a, II;RSA and on the basis
together discoveryaffidavits, with materialor suchone more of

legalpresented court, movant must rest a claim ofto the the
judgment, Tinkham,491:8-a,RSA III. Salitan v.entitlement to

supra 103, A.2dat 166 at 117.
moving party’ssimplified a burdenEven this statement of

summarywhyexplain plaintiff’sthe motionis sufficient to for
Althoughoriginallyjudgment, filed, theentitled her to no relief.as

replete allegations, is notmotion itself was with an unsworn motion
more relevantan The motion can do no than articulate theaffidavit.

supported by deposition,affidavit,must befactual claims that then
interrogatory discoveryto like material. The affidavitanswer or

whollyplaintiff’s inadequatewas for thisfiled with the motion
plaintiff’spurpose, no than state the “understand­for it did more

ing,” gained reading decedent,the that hisfrom literature sent to
groupracing her collect thedeath while would entitle to under

policy. law, is no to citeAs matter of insurance there needa
coverageauthority “understanding” not alone createthat an does

summarynegate matterexistence of exclusions. As a ofor the
judgment law, and materialit is axiomatic that affidavits other

summary judgment specificpredicating must state or indicate
genuinely moving partydisputed,facts, towhich, theif not entitle

suprajudgment. Tinkham, 103,v. at A.2d at 117.166See Salitan
supralegal Salitan, 103,atwill not do.Statements of conclusions
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Nor, fortiori, expression purelya will an of166 A.2d at 118. such
understanding laypersonal opinion atas the statement of that the

plaintiff’s inheart of the affidavit this case.

always, course, possibility party opposingThere of a that ais
summary may unwittingly movingjudgment supply partywhat the
requires summaryprovide, judgmentbut has failed to since tois

granted on thebe or denied based the entire record before court.
491:8-a, III; Moore, 56.15[3],See RSA 6 Federal Practice at¶

any supplied by(movant support56-265 entitled to benefit from
Hamilton,papers by opponent); Wing Cheungfiled Chan v. 298 F.2d

indeed,(1st 1962). if, finally459 Cir. And this on thecase turned
genuineness dispute racing exclusion,of a the of aabout existence

response helping plaintiffthe be indefendant’s could seen as the
way.just such a

above, pleadingAs we responsivenoted the defendant’s on the
racing allegedissue of the exclusion that certificate to thethe sent

exclusion, althoughdecedent the thecontained defendant conceded
plaintiff pleadingthat the claimed otherwise. The added that even

pointif the ultimate factual determination on this should turn out
plaintiff,to be to the thefavorable defendant would still be entitled

prevail policy exclusion,to because the master contained the and
governedpolicy (thus invokingthe master the rule in Fisher v.

Co., 101, 104, 62,Prudential Insurance 107 N.H. 218 A.2d 65
(1966)). however,Surprisingly, copythe of the certificate submitted
by the racingdefendant contained no astatement of exclusion and

supporttherefore no policylent to the defendant’s claim that the
coverage resultingexcluded for racingdeath from auto and that

Althoughthe decedent had been so informed. the certificate did
policy governingrefer to the coverage,master as policyneither the

any attached,nor fromselection it was and the failure to submit
any policy reasonablyterms could have takenbeen to indicate that

genuinelythe defendant did not policyclaim that the master
racingcontained a exclusion.

exhibits,The words,defendant’s supported positionin other the
espoused by plaintiff racing exclusion,the on the issue of the and

pointat that the master entitled disputewas to conclude that the
racingabout genuinethe of aexistence exclusion was not and that

the tomaterials sent the containeddecedent no terms that would
coverage racinghave defeated for a death. We have no doubt that

the master meant to refer to these conclusions when he stated that
the to exclusion,literature sent the decedent failed to mention the
and if nothing presentedmore had thebeen master would have

racingbeen the exclusion,correct on issue of the on which the
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engineered wasits own defeat. Morewould havedefendant
presented, however.

begin policypossible, with, that had at least beenIt to theis
report spokepoint, thethe at some since master’sshown to master

excluding coveragepolicy Ifaccidents at race tracks.of the as for
policy terms, he havein had been shown the shouldfact the master

proceeded theand to deal withmade clear on the record havethis
supra.significance of those terms under Fisher

importantly, on record that after the courtit is clear theMore
responded,plaintiff’s favor, as we havethe defendantruled in the

againexplainingreconsideration,seen, once thata forwith motion
racing Although thethe the exclusion.it desired a trial on issue of

any responseobligationplaintiff themake towas under no to
Super. (no59-A(2)reconsideration, R.see Ct. answermotion for

byrequired court), sheunless orderedto for reconsiderationmotion
so, thealso submitted the new version ofdo and when shechose to

racing supportexclusion,a furnishedthat included shecertificate
suggest plaintiffposition. (We thedo not thatfor the defendant’s

ethically optional response and at the same timewas free to file the
containing racingignore of certificate theto the version the

through discoveryexclusion, whichwhich had obtained andshe
genuinesupported position issue existed. Nothe that adefendant’s

plaintiff’snothing decided,raised, theis aboutissue was and
obligation apprise thethe court of evidence that defendantto

discovery inexplicablyproduced plaintiff failed tobutfor the on
summarysupportproduce in its motion forfor the court of

judgment.)

point,of record this insofarTo summarize the state the at
inadequateracing plaintiff’sconcerned, theas the exclusion was
bysummary judgment defensehad been rescuedmotion for

onlyplaintiff’s position, beto followedconsistent with theexhibits
byaccompaniedby pleading plaintiff, an exhibitfurther from the

supportedargumentplaintiff’s theown andthat countered the
reasonably to feel confused atThe master entitleddefendant. was

decidingpoint. inHe also entitled to exercise discretionthat was
plaintiff’swith theto the evidence submittedwhether receive

although Superiorresponse request reconsideration, forto the for
rulingparty who an adversea has receivedCourt Rule 59-Aentitles

purportreconsideration, rule not toto the doeson a motion seek
bearingparty on theto further evidenceauthorize either submit

rejectwas therefore free under Rule 59-A tomotion. The master
plaintiff’s haveexhibit, if he done it would notand had sothe new

deny is, however, noThere indicationbeen error to reconsideration.
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course, and we have tothat the master took thison the record
everything partiesthe had submitted onthat he consideredassume

the record.
pleadingplaintiff’s considered,were thelast and exhibitOncethe

supporting claim thathave been read as the defendant’slatter could
indicatingracing exclusion, and as awith ait sent a certificate

longer openpoint.genuine dispute no to theon this It was then
had been sent or thatmaster to infer either that no such certificate

genuine dispute sent; theabout whether it had beenthere was no
priorplaintiff as the orderhad turned the tables on herself. Insofar

genuine disputesummary judgment noassumed there wasfor
obligedracing exclusion, therefore, the was toabout a master

vacated, if the case had turned on therecommend that it be and
racing exclusion, to set thethe court would have had no choice but

however,not,The turn on thecase down for trial. case did
pleadingexclusion, will end this consideration of the itand we

by stressing obligation bringprovoked the of counsel to skill and
summary judgment practice.to ofcare the conduct

point anThe on which the case does turn was raised as
summaryground inalternative for relief the defendant’smotion for

judgment coverage Septemberbehalf, 30,in its own that ended on
1985, in and theaccordance with the terms of the certificate
underlying anypolicy, the make contribu-when decedent failed to

coverage beyond was, indeed,tion for that date. On this claim there
submitted, anno issue of fact whatsoever. The defendant had as

copymotion,the with ofattachment to affidavit filed its own a
coverage“Administration Instructions” that onconditioned

any grace period.prepayment of contribution and thus ruled out
plaintiff disputeThe did not that the trust had communicated such

non-payment.decedent, andterms to the she conceded the The
plaintiff’s position point policyon this rested not on the but on the

statutory givenlaw,State’s which claimedshe had the decedent a
grace period payment, during coveragewhichfor continued and the
decedent died.

authorityaccepted plaintiff’s position,The trial court the on the
requires group policies408:16, I,of RSA which all life to contain

provision gracepolicyholder perioda “that the is entitled to a of
days anypayment premium except first,31 for the of due the

during grace period coveragewhich the death benefit shall
subject exceptions.,”continue in force . . to not here relevant. We

application languagehold, however, that the trial court’s of this to
beyondpay coverage Septemberexcuse the decedent’sfailure to for

resting misreading statutoryerror,30 was on a of the terms.
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Although chapter the408 contains no formal definitions ofRSA
regulate provision group insurance, theterms it uses to the of life

statutory Standingusage between the ultimate insurer andis clear.
party to whom thethe insured individual is a third or middle

coveragepolicy providing for such members of aninsurer issues a
mayeligible generallyclass as thereafter be enrolled. See RSA

relationship, partytripartiteIn the or middle to408:15. this third
statutorilypolicythe as thewhom the insurer issues is labelled

“policyholder,” Co.,I-VII;see id. Ford v. &c. Ins. 107United Life
distinguished person(1966),114, from theN.H. 218 A.2d 67 as

policy,insured, who receives not a written but an individual
attesting provided. VI,408:16,Seecertificate to the insurance RSA

VII; Co., 103,N.H. at A.2dFisher v. Prudential Insurance 107 218
Following terminology, policyholder pays aat common the65.

premium paysinsurer, theto the whereas insured what the statutes
usually 408:15,1(b),111(b),IV(b),contribution,a seerefer to as RSA

theyVI(b), speak charge,but which sometimes of as a see RSA
11(b), (employee groupVII(b).408:15, But see RSA 408:16-b

may directlypay “premiums” policyholder duringmembers to
strikes).

statutory terminology partiesApplying to the in­this
policyholdercase, insurer,in Hancock thevolved this John is the

(whose Hancock),is also theis the trust trustee John and insured
When, therefore, I,408:16,was the RSA in effectdecedent.

31-dayprovided policyholder gracegroup perioda with a for the
mitigatedpayment premium, obligationof a it the that the trust

policyholderas would otherwise have owed to John Hancock as the
any way obligationinsurer, it in the insuredbut did not relax of the

timelyto make contributions to the trust in accordance with the
payment schedule established between the trust and the insured.
Thus, 408:16, I,it was a mistake to rule that RSA excused the

pay respect period afterdecedent’sadmitted failure to with to the
coverageSeptember' 30, 1985, when term asended under the

expressed in the “Administration Instructions” that insurance
“Non-Payment dayfor of ... the lastterminates Contribution on

periodof the for which a contribution was made.” The defendant
summary judgment law,was therefore entitled to as a matter of

be entered.will nowwhich

Reversed.

All concurred.


