
495

Belknap
No. 88-248

HampshireThe State of New

v.

Mark McDermott

6,March 1989



496

attorney general (BarbaraStephen Keshen,Merrill, assistantE.
orally),attorney general, and for the State.on the brief

byappellate Concord,defender,Green, of briefassistantJoanne
orally, theand for defendant.

degree case,Batchelder, the State hasfirst murderJ. In this
(Murphy, J.) suppressingSuperiorappealed Courtan order of the
drug agents concerningmade to federalthe defendantstatements

630:l-a,a Meredith man. RSAin the murder ofhis involvement
reviewing1(b); case, we holdthe record in thisAfterRSA 606:10.

weightagainst the manifestdecision was notthat the trial'court’s
affirm.of the and thereforeevidence

suppress,response the trial courtmotion toIn to the defendant’s
testimonydays Reid, a federalfrom witnesses Curtisof.heard four

Hoyt,agent;(DEA)Drug DavidEnforcement Administration
agentagent; Mattioli, inthe then-residentanother DEA Jerome

charge office;Hartford, Mark McDer-DEA’s Connecticutof the
Betsy investigatorKizis, themott, defendant; the chief forandthe

testimonyHampshire elicitedThe which wasPublic Defender.New
background.followingduring hearing the factualevidencedthe

lengthyMcDermott,defendant, a criminalMark hasThe
earlybackground dating He has embezzledto the 1970’s.back

Derry, illegal drugs, andmanufacturedfunds from the Town of
drug smuggling Inand distribution.in internationalbeen involved

burglarizingprocess of a Meredith1977, the homewhile in the of
Gallup.Gallup, killed HeMcDermott shot andman named Ronald

body Betweenthe woods and then fled the State.carried the into
drugsdealingspent1985, inmuch of his timeMcDermott1977and

smuggling. period,drugengaging heIn thatinand international
including yearsyears prison, in atwo Cubaninalso served several

jail.
testimony,accordingMcDermott, to hisof 1985Over the summer

away livedactivities. He thenfrom his criminaldecided to break
ByLondon, latein Connecticut.children Newwith a friend and her

drugpreviousprofitscash, hadsummer, from dealsneeded ashe
attorneys duringspoke the summerstolen. He with severalbeen

they thatDEA on his behalf soif would contact theof 1985to ask
drugpertainingagencyprovide towith informationhe could the

exchange immunity prosecution.smuggling heWhenin for from
legal desired, tohe he decidedthe assistancewas unable to obtain
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contact the DEA himself. inMcDermott called the DEA’s office
spokeSeptemberConnecticut,Hartford, 20, 1985,on and with

agent divulgedconversation,InCurtis Reid. their McDermott
drug-relatedsufficient information about activities so that Reid

agreed meet him.to with McDermott did not tell Reid his name
telephone.over the

September agent Hoyt1985,23,On and David withReid met
first,inMcDermott New London. At was toMcDermott reluctant

give anythem his name or information until he received assurances
they prosecutethat himwould not with the information he

provided. agents repliedThe that neither one of them had ever seen
cooperating prosecuted bya withindividual the DEA his own

Agent explainedinformation. Reid also to McDermott the
satisfy being accepted officiallyconditions he would have to before

cooperating refrainingas a Theseindividual. conditions included
resolvingtestifyingactivities, court,from unauthorized criminal in

outstanding charges, submitting completeall warrants and and to a
debriefing paston his criminal activities.

During meeting, agentstheir McDermott informed the of his
away past,desire to break from his criminal of his forand need

money. agents paidThe told him that he would be hisfor
depend upon quantityinformation, but the amount would the and

quality given. began complyof information McDermott to thewith
by giving agents briefingDEA’s conditions the a of his criminal

preceding years, includinginvolvement over ten to fifteenthe his
suspect Gallup.asstatus a in the ofmurder Ronald theBased on
provided, agents arrangedinformation the to meet with McDermott

again September 25, 1985,on this time at the DEA’s Hartford
office.

thorough debriefing,Hartford,In McDermott aunderwent
except participation Gallupthat he did not his inreveal the

fingerprinted photographed,murder. McDermott was and and the
agency investigation any pendingfullconducted a into criminal
charges. again agents HoytHe met with Reid and and discussed

greater providedin much detail the information he had them on
September agent23. Mattioli,He metalso with Jerome the resident

charge questionedin of the Hartford office. Mattioli McDermott
extensively including Gallupactivities,about his criminal the

Although knowinghomicide. McDermott admitted who had
murder,committed the he torefused discuss the matter further.

Despite McDermott’s failure to discuss his involvement in the
Gallup immediately beganmurder, the DEA himto use and his

plan drug fact,information to the ofarrests certain dealers. In on
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call,day, telephonea at thetape madethat McDermott recorded
drug-ofagents, from Mattioli’s office to one hisrequest of DEAthe

smuggling a of this call and the otherassociates. As result
furnishing, theMcDermott wasand documentationinformation

livingagents expenses.hisgave his efforts and forhim for$400
gave recording and himagents tapehim a machine toldThe also

days,drug-related telephone next nineall calls. For theto record
aworking with the DEA to coordinatefull-timeMcDermott was

During time,drug in this McDermottlarge sale Connecticut.
drugpertaining andphone conversations to dealsrecorded all his

agentcontacts, with Reid.kept in constant contactand also
granting suppress,motion to the trialthe defendant’sIn his order

findings concerningfollowing of the events ofjudge made factthe
4, 1985, leading up the defendant’s confession to thetoOctober

Gallup:murder of Ronald

4, the DEA’s1985 McDermott arrived at“On October
arrivingapproximately a.m. On heHartford offices at 9:00

moneyAgent that he was of and thatinformed Reid out
enough gas tohave in his car to return Newhe did not

evening. Reid he neededLondon that McDermott told that
living$1,000 expenses.to his Reid indicatedat least cover

request timeon his somehe would check with Mattioli
day.during and then theirMcDermott Reid turnedthe

documenting upcomingplanning theattention to and
transaction.

Reid of his25th McDermott remindedLater on the [sic]
that hissituation. He also reminded Reidfinancial

requiredwas the time which himhousemate in Florida at
superviseLondon in time to his house-to return to New

theywhen returned from school.mate’s minor children
Agent speak about McDermott'sReid went to with Mattioli

returned,money. Reidrequest When he told McDer-for
every-McDermottmott that Mattioli had insisted reveal

thing Gallup relationshipthe murder or hishe knew about
DEA would terminated. Reid also told McDermottwith be

divulged Gallup’s heif the details of death wouldthat he
topaid $1,000. refused to talk and asked seebe McDermott

Mattioli.
thebrought When twoMcDermott to Mattioli’s office.Reid

counting largeaMattioli wasmen entered the office
money. After McDermott sat down Mattioliamount of
money frontplaced pilein a on the table in ofthe
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Duringbegan question questioningMcDermott to him.and
the information heMattioli assured McDermott that

provided He the DEAwould not leave the office. indicated
theyget cooperation ifwould never from informants were

prosecuted they providedfor the and that theinformation
simplyDEA in order toneeded the information avoid

testifysurprises inshould be to theMcDermott forced
Finally, imploredfuture. Mattioli McDermott to reveal the

Gallup’s pulleddetails of death and asked McDermott who
bytrigger. paused respondedthe The defendant and then

saying, T did.’
Following the defendant’s confession Mattioli continued to
question shooting.McDermott the details theon of Mattioli

warnings’told McDermott ‘Miranda histhat without
against nothingstatements would not used himbe and that

would proceededbe done with his statements. McDermott
shooting agentsto reveal the details of the theand told that

gunhe buried the in inhe used a field on a farm
Pennsylvania. 4,paidMcDermott was on October$500
1985.”

days confession,A agentsfew after the the DEA and McDermott
Pennsylvania, unsuccessfullytheyflew to where totried locate the

Uponweapon. Connecticut,murder their return to McDermott
cooperatingcontinued his work as a individual and received

October,another five hundred dollars. Toward the end of the DEA
was able to make inseveral arrests Connecticut and elsewhere
stemming from arrangedcocaine transactions in McDermott’s

involvinghome helped up.individuals whom McDermott had set
arrests,After bythe McDermott to work for the DEAcontinued

transcribing phonehis preparation pendingconversations in for the
November, 1985, havingtrial of those arrested. In finished his work

DEA,with the McDermott decided to move to Florida and so
agency. keptinformed apprisedthe He the DEA of his addresses

March,in 1986,while Florida. In McDermott was arrested in
givenatFlorida an address he had to the DEA. He was returned

Hampshireto chargedNew degreeand with the first murder of
Gallup.Ronald

above,Based on the facts described trialthe court concluded that
the satisfyState failed prove beyondhad to its burden to a

voluntarily gavereasonable doubt that McDermott his confession.
145,See Phinney, 147,State v. 1153,117 N.H. (1977).370 A.2d 1154

The trial court also determined that the State not methad its
stringentburden preponderanceunder the less of the evidence
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fifth torequired the fourteenth and amendmentsstandard under
Connelly, 107 S. Ct.Constitution. See Colorado v.the United States

court, however, we this case under(1986). Like the trial decide515
counterpartlook to federalour and need not itsown constitution

greater protectionprovide to individualbecause the latter does not
226,Ball,v. 124 N.H. 471our own. See Stateliberties than does

they helpto(1983). cases are cited the extentA.2d 347 Federal
231,clarify Id. atexplain the law under the State Constitution.or

A.2d471 at 350.

aof a confession isA of the voluntarinessdetermination
Wood,decide, v. 128question to State N.H.of fact for the trial court

742,739, 277, we will that(1986),A.2d and not overturn519 279
evidence,weightagainst theit is the manifest ofdecision unless

90, 238,92, (1983).A.2d UnderCopeland,v. 124 N.H. 467 240State
byConstitution, which the voluntariness ofthe the standardState

“ essentially‘productjudged it is the of ana is is whetherconfession
by anychoice’ and was not ‘extracted sortfree and unconstrained

by any impliedviolence, orobtained directof threats or [or]
anyby improperslight, the exertion ofpromises, however [or]

voluntariness,assessing(citations omitted). In theinfluence.’” Id.
“‘totality surroundingthe of all thecourt should examine

and thecharacteristics of the accusedcircumstances —both the
742, 747,Damiano,v.interrogation.’” State 124 N.H.details of the

Bustamonte,1045, v. 412(1984) (quoting Schneckloth474 A.2d 1048
involuntary218, (1973)). An confession cannot constitution­226U.S.

Damiano, 746,ally supra A.2dinto evidence. at 474be admitted
at 1047.

challenges aspects theof trial court’s decision.The State several
First, personalargues characteristicsthe State that McDermott’s

likely confess,experience that he was not to evenwere suchand
Second, thatquestioning. the State contendsunder coercive DEA

agentsthe DEA coercedthe when it found thattrial court erred
safety.moneyby depriving the andthe defendant ofconfession

predated with theconcerns his associationBecause the defendant’s
necessary involuntaryingredientDEA, argues, a ofthe State

Third,confessions, activity,police is absent from this case.coercive
findingin that thecomplains trial court erredthe that theState

confidentialitypromiseuponin a ofconfessed reliancedefendant
Fourth, argues judgemonetary that the trialreward. the Stateand

by analyzinganalyzed themevents at issue fromimproperly the
Fifth,subjective perspective. the contendsthe Statedefendant’s

made, confesspromisea were the defendant did notthat even if
Finally, distinguishupon attempts to thisin it. the Statereliance

on the that here thefrom coerced confession cases basescase other
Gallup that thesuspected of the murder anddefendant was not
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get himoverbearing to toagents methodsdid not useDEA
incriminate himself.

in detail each of the State’snot addressWe need
upon the trialarguments this case turnsbecause we determine that

that hisfinding agent promisedMattioli McDermottthatcourt’s
inA confession madenot leave the DEA’s office.statements would

immunityconfidentiality promiseor a ofupon promisea ofreliance
involuntary State v.under the State Constitution.is and coerced

92, (statements extractedCopeland, 124 N.H. 467 A.2d at 240at
Nash,involuntary); v. 228 Neb.by promises are see also Statedirect

41, reasonably69, 73, (1988) (statement that421 43-44N.W.2d
confidentiality preventinterpreted promisea of wouldbe ascould

Wolf,voluntary); v. 601finding United Statesthat statement was
435, 1984) toSupp. (N.D. (defendant’s441-43 Ill. statementsF.

giveagents upon promise them to IRSin reliance not toCanadian
of theinvoluntary). other authoritiesPromises to informwere

557,Glasgow,v. 451 F.2dcooperation, see Statesdefendant’s United
exchangeinreduced bail for(9th 1971),Cir. or to recommend558

428,evidence, Reynolds, 124 N.H. 429-­incriminating see v.State
dispositive30, 1172, promises are not(1984),A.2d which471 1173

proof,the State’s burden ofof but add toof the issue voluntariness
confidentialityid., categorically promise of ordifferent from aare

exchangeimmunity prosecution in for a statement orfromof
confession.

case, government promiserevokeIn to allow the to itsthis
obtaining incriminating in reliance oninformation obtainedafter

governmental deception inpromise awould be to sanctionthat
Pinto,violating process. v. F.See United States 671manner due

41, by(D. 1987) (statements false andSupp. 58 Me. induced
Goldstein,deceptive promises involuntary); v. 611are United States

626, government deliberatelySupp. (N.D. 1985) (whenIll.F. 632
confession,misrepresents consequences the confession isthe of a

involuntary confidentialityunconstitutional). promiseThe ofand
by supportsMattioli the trial court’s determination thatmade

involuntarily. Althoughgiven the trialMcDermott’s confession was
confidentialityconflicting testimony concerning thecourt heard

issue, fact, judge positionof the trial stands in the bestas the finder
Sullivan, 64, 69,credibility.weigh v. N.H. 534to witness State 130

384, suppressing(1987). We affirm the trial court’s orderA.2d 387
the defendant’s confession.

and remanded.Affirmed

All concurred.


