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court, however, required than is thusmore 25The §
reachedauthorize. The total rent accrued had notconceded to

3,$6,500 by 1988, it order aand was therefore error toOctober
denydeposit forin amount to the defendants’ first motionthat and

authorityreconsideration, pointed theinsofar it out that court’sas
by provisions in itsimpose limited of 25to conditions was the §

depositThe for failure to the excessiveamended form. dismissal
foraccordingly reversed and the case remandedamount must be

entry requiring deposit Seeof in the authorized amount.an order
638, 641, 796, (1974)Sampson,v. A.2d114 N.H. 325 798Smith

deposit becoming25 rent due after(jurisdiction under to order of§
authority require taxes).to bondappeal not include fordoes

suggestedAlthough plaintiff that a condition of thethe has
bringing appeal deposit ofshould have been theirdefendants’ this

ordered,they plaintiffcourt could have thethe amount concede the
filed, werequest appealno the notice was andmade such when of

requestruling ifnot what our would have been such ado intimate
timelyhad been made.

Reversed remanded.and

All concurred.

Request of the Senate
No. 89-050

Opinion theof Justices

10,March 1989
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following returned to the Honorable Senate:The answer is
Following your Februaryreceipt 2, 1989,weour of resolution of

by Februaryparties 13,memoranda 1989.invited interested to file
undersigned justices following replies theThe make the tonow

youquestions posed.have
creatingchapterSB would enact a new RSA 362-B205-FN-A
Energyagency Hampshirea State to be known as the New

Authority, authorized, notwhich would be under circumstances
controversy, power ineminent domainhere in to exercise the of
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property utilityorder public producingto take or condemn of a
electricity, subject payment “just compensation.”to the of If the
authority utility-condemnee agreeand the could not on the value

taken,property just compensation byof the would be determined
public commission, subject rightthe partyutilities to the of either

appeal byto superior jury.the award to the court for aassessment
enacted,12 chapter,Section of the new if would contain the

following provisions regulatesubstantive to the valuation of the
and,property consequence, compensation paid:as a the to be

determining just“In compensation,the amount of the
commission, taken,appeal court,and if an is the shall
consider all relevant evidence as to the value of the

taken;property provided, however, that the commission
and the court in impactshall all events consider the of
utility regulation property taken,on the value of the so and

respect property base,with to then inincluded rate there
presumption highestshall be a conclusive that the and best

propertyuse of all such operationis the use and of such
property providing regulatedin publicelectric service as a
utility.”

meaningThe probable phrasesand effect of two from sectionthis
question by yourare called into readilyresolution. The more

comprehensible provides that,of the respecttwo propertywith to
represented utility’s base,in a rate “there shall be a conclusive
presumption highestthat the and best use ... is the use and
operation propertyof providingsuch in electric service as a
regulated public utility.” “highestSince the terms and best”

potentialdescribe that actual or propertyuse of the that would
produce value,its maximum economic see Steele v. Town of
Allenstown, 487, 490, 1179,124 N.H. 471 A.2d (1984) (citation1181
omitted), application provisionthe quoted would,of the alia,inter
place capa on the value that propertycould be attributed to the
and, consequently, on the award “justthat could be rendered as
compensation” to the condemnee. thus provisionWe read the as
having potentiallya dispositive significance greater than the

suggested bymodest effect for it memorandum,the State’s which
speaks provisionsof the 12 “guidelines.”as mere§

frequencyThe with which the presumption, applied,conclusive if
might actually placefunction to a compensationlimit on payable

takingsin proposedunder course,the act is less ifobvious. Of we
could assume any utility’sthat the best foruse item of an electric

propertyrate producingbase electricity, regulatedwas for and that
public provide onlyutilities purchasewould the market for the and
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application presumptionproperty, of the wouldof such thensale
hopeyield a tothe most favorable valuation that condemnee could

assumptions might true,both bereceive. But however often of these
always.theyfrom that would be true Theit is far certain

Company ofmemorandum filed on behalf of Public Service New
example,Hampshire representedalluded, infor real estate thatto

generalcompany’s develop-rate base but amenable to commercial
contrary assumption.ment, And theto the first same memorandum

facility bygenerating powerpossiblethe areferred to use of a
utility,public facilityproducer regulated tonot as a whom the

utility, contraryregulatedbe more than to towould valuable a the
Althoughassumption. positionin no to commentsecond we are on

practical significance possibilities,of we do have tothe these
mayrecognize that be which thethere circumstances under

presumption a lower than theconclusive would mandate valuation
propertypotentiallevel, would for themarket which reflect a use

profitable presumptionthe would admit.more than
your requirephraseThe second to which resolution refers would

agency awarding damagesjury “in all events considerthat the or
utility regulation propertyimpact valueof on the of the sothe

respects, distinguishablesignificanttaken.” In two this directive is
presumption: applythe it would to the valuationfrom conclusive

just representedproperty, property base,to in the rateof all not
require thoughta fact to aand it would consideration of have

bearing imposevalue,on would an absolute limitation onbut not
valuation.

Up nothingpoint, aboutto a there would be remarkable the
valuingapplication provision.of a In. the related context ofsuch

Academyproperty purposes taxation, v.for of see Trustees &c.
(1943),Exeter, 473, 486, 665, the effect of92 N.H. 33 A.2d 673-74

recognized obviously thoughregulation relevant,has an notbeen as
bearing propertytalismanic, on valuation with afactor the of

highest power generation. Englandand for Powerbest use SeeNew
594,Littleton, 597-98, 604, 698, 700-01,v. 114 N.H. 326 A.2dCo.

(1974); Appeal N.H.,Public 124704 see also Serv. Co. N.H.of of
(1984).479, 1182,484, 1185471 A.2d

assume, however,We cannot that the to considerdirective
regulatory always presentduplicate the of theeffect would effect

propertyalreadylaw. We have noted that some of a condemnee’s
may highest purpose other thanhave a best useand for some
energy generation, respect there couldwith to such an assetand

very practical significance requirement to considerbe in the
suggestsregulatory phrase that“in Thiseffect all events.”
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anyvaluing iteminbe consideredsomehowregulatory effect must
regulation wouldtaken, effects ofwhen theevenproperty to beof

suitabilityworth, thebecause ofitstolittle or no relevancehave
production oftheuses thanprofitablemoreproperty toof the

mind.again toundeveloped comeslandexampleenergy. ofThe
establish“in all events” wouldphrasetheseem thatThus it would

regulatory wasown, effectthatitspresumption ofa conclusive
on thenot, depressant effectwith awhere it wasrelevant even

resulting valuation.

ofpotential effectsagainst which thelawThe constitutional
point ofdeveloped to thejudgedbe hasprovisions mustthese

theoryincorporation forheyday of thefamiliarity. Long thebefore
againstRights theofBillenforcing provisions of the National

of theamendmentStates, process of the fourteenthclausethe due
compensation for Staterequirewas held toConstitutionNational

Burlington &c.Chicago,power,eminent domainof theexercises
226, doctrine is now(1897),241 and thisChicago,R’D v. 166 U.S.

expressapplication of the fifth amendment’sincludeunderstood to
Keystone CoalBituminous“just compensation.” Seeguarantee of

1232, (1987). ThatDeBenedictis, n.101240S. Ct.Ass’n v. 107
equivalent”exact of thefull andrequires payment of “aprovision

States, 148Navigat’n Co. v. Unitedtaken, Monongahelaproperty
customarilytoday fairtaken to mean312, is(1893), whichU.S. 326

Industries, States,Inc. v. United 467value, Kirby Forestseemarket
considering “highest and1, after the(1984), determined10U.S.

property adaptable and neededwhich the isprofitable use formost
,reasonably near future . . . notlikely needed in theto beor

value, thenecessarily but to the full extent thatthe measure ofas
thethe market value whileprospect demand for such use affectsof

246,States,privately v. United 292 U.S.property held.” Olsonis
omitted).(1934) (citations255-56

justrequirement paytointerpreted, the constitutionalAs so
degree anyinfringed valuationto the thatcompensation would be

by limitapplying theutility’s property reduced eitherof a was
utilityusage by regulatedby aimposed presumption12 thatthe §

by enforcing tobest, 12 mandatehighest or theandwas the §
potentialregulatory all If a“in events.” differentconsider effect
market,bygenerouslyusage theproperty more valuedof the was

valuation,impermissibly limit theapplying presumptionthe would
impermissi­regulatoryconsidering wouldan effectand irrelevant

of therequired applicationbly depress it. In theeach such case
bydegree be thwartedvalue standard would to somemarket
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ascribing regardwhat the signifi-market would as an artificial
utilitythecance to use that the of property,had made the see Olson

supra,v. States energy authority mightUnited to the use theor that
intend, Boston,see Boston 189,Chamber Commerce v. 217 U.S.of

(1910).195

part I,State law 12under article of the Constitution of
HampshireNew comparableis counterpartto its federal and leads

Althoughto the same answers in this case. article 12 does not in
guarantee compensation taking by domain,terms for eminent ever

Piscataqua v.Bridge Bridge, 35,since N.H. (1834),7 N.H. 66 this
right just compensation,” Garceau,court has “inferred a to v.State

321, 323, 330,118 (1978), equalN.H. A.2d 331 “fair387 to market
value, may properlywhich be as pricedefined ‘the which in all
probability by negotiationswould have been arrived at fair between

willingan purchaser desiring buy,owner to and a takingsell to
fairly might broughtinto account all considerations that be forward

reasonably given weightand be in bargaining.’”substantial such
Edgcomb State, 480, 487, 131 70,Steel v.Co. 100 N.H. (1957)A.2d 76

322,(quoting State, 321, 793,Davis v. 94 N.H. (1947)).52 A.2d 793
The condemnee is to a profitableentitled valuation “for mostthe

use,purpose, advantageousor to property] putwhich could be[the
day taken,”on it Company, 181, 184,the was Emmons v. N.H.83
65, (1927) and,141 (citations omitted),A. 67 as we inobserved the

above, governmentalif regulationdiscussion the effect of is relevant
propertyto the value of the highestwhen devoted to its best and

use, regulatory maythat effect be intotaken account under the rule
quoted Edgcomb.in England Littleton,as NewSee Power Co. v. 114

604,N.H. atat 326 A.2d 704.

This State constitutional ofstandard valuation would be
byinfringed proposed provisionsthe under the same circumstances

theyin we producewhich concluded above that would results
unconstitutional under the fifth and fourteenth amendments. If a

property potentialheldcondemnee rate base with a for a more
profitable power generation by utility,use than regulatedfor a
application presumptionof the capconclusive would the valuation

constitutionally guaranteed figure.below the And if a condemnee
property generalheld potentialwith a profitabilitysuch for that

utilitythe regulation reachingeffect of was irrelevant in a value
use,highestfor requirement regulatoryits and best the to consider
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thedepress the valuation belowlikewise“in all events” wouldeffect
level.constitutional

anynot, course, judgment aboutpositionin to makeof aWe are
recognizeweeffects thatmagnitude unconstitutionalthe of the

obliged renderWe are topossible if 12 were enacted.would be §
record,any weadvisory factual andopinions without the benefit of

way determining potentiala condemneefor a fact thathave no of
would beproperty, the valuation of whichunder the act holds

Hence,by we can notdepressed application of 12.limited or the §
youryes questions andgive categorical to either ofa or no answer

only provisions thethe would be unenforceable tocan advise that
applications.extent of their unconstitutional

conclusions, specificresistingIn the State evades the issuethese
N.H., 265, 539when it Petition Public Serv. Co. 130 N.H.cites of of

(1988), appeal dismissed sub nom. Public Serv. Co. N.H.A.2d 263 of
Hampshire, (1989), Duquesne Light Co.v. New 109 S. Ct. 858 and

Barasch, authority proposition(1989),v. 109 S. Ct. 609 as for the
legislative engage regulation”power in isthat the to “economic

sufficiently “plenary” justify impositionto of the two valuation
question here, regardlessprovisions in of the circumstances. The

might challenged ground,position be on more than one butState’s
say argument simply thatit suffices to that the overlooks the fact

proposed provisions, appliedif inthe valuation circumstances we
described,have would be at odds with the National and State

“just compensation.”constitutional standards of
opinion addingWe not end this without that severalshould

analyses reviewinghave advanced foralternative been the
provisions in We have chosen toissue. not rest our answers on a

analysisseparation-of-powers judicialof the nature of eminent
see, e.g.,proceedings, Monongahela Navigat’ndomain Co.valuation

States, 327; analysisupon processv. United 148 U.S. at or a due
legislative Salfi,presumptions, Weinbergerof see v. 422conclusive

Kline,(1975); (1973); upon412 441 anU.S. 749 Vlandis v. U.S. or
analysisequal protection categorization implicit in allof the

Note, Presump­presumption provisions,conclusive see Irrebuttable
AlthoughIllusory Analysis, (1975).tions: An Stan. L. Rev. 44927

analytical might yieldapproacheseach of these samewell the
secondarygiven above, essentiallyweanswers have each would be

dependent upon primaryto and an examination of the constitution­
guarantees just compensation explained,al andof that we have

carry beyond primarythere is no reason to the discussion that level.
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David A. Brock
William F. Batchelder
David H. Souter
William R. Johnson

Stephen Thayer,W. III

10,March 1989
Howard, attorneyJeffrey acting general (MonicaR. A. onCiolfi

memorandum), support negativeinthe filed a memorandum of
answers.

Sulloway Soden, (MartinHollis L. a.& of Concord Gross & on
memorandum), supportthe filed a memorandum in of abstention

or affirmative answers.

Maskell,Lloyd Basinow,publicMembers of the W.G. David
Mary Metcalf, Jeffrey Strohman,K. and M. filed letters comment-
ing proposed legislation.on the

Coos
No. 87-060

HampshireThe State of New

v.

Alan O. Roberts

7,April 1989


