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superior Fairbanks, 679,citation Koziell v.court’s to 115 N.H. 348
(1975) support for imputeA.2d 358 as its that we notconclusion do

neglectculpablecounsel’s theto client. We refused to attribute the
attorney’s negligence to his client in Koziell therebecause the
superior attorneycourt could have found that the had to actceased

client, 359;681, clearlyfor the id. at A.2d at this348 was not the
situation here.

Finally, although recently recognizedwe thehave that notice
provisions mayapplicable constitutionallyto RSA 556:28 be

466, 1291,inadequate, Farrel,see Stewart at 554 A.2d atv. 131 N.H.
recentlyneither the notice claimconcerns discussed nor the that

requirements anythe statute’s are somehow unclear has relevance
to this case. Both Mrs. Cass and wellformer counsel were aware

Esty Raythat Mr. had appointeddied and Mr. beenhad executor.
Moreover, allegation untimelyisthere no that thesuit was result

inabilityof the of Mrs. Cass or her former counsel to understand
statutory requirements. filing nothingLate was the result of more

attorney’sor acting culpable neglect.less than the

We superiortherefore reverse and to theremand court for
action consistent with our decision.

Reversed and remanded.

All concurred.
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general (KathleenattorneyStephen McGuire,Merrill, A.E.
attorney general, Winer,brief, L.on the and Stevenassistant
attorney general, orally), for the State.assistant

byappellate defender, Concord,Green, briefofassistantJoanne
orally, for defendant.and the

SuperiorappealsBatchelder, a CourtThe defendantJ.
following(O’Neil, probationJ.) violations.to incarcerationsentence

follow, we affirm.the reasons thatFor
Julydispute. 16, 1987, thein Oncase are notThe facts of this

guilty pleaaccepted crime ofthe for thecourt defendant’strial
takingbyattempted tosentenced himtheft unauthorized and

dayscorrection, 219of with credit forin the housetwelve months
beginyears probationpre-sentence confinement, totwo ofof and

of The trial court’shis from the house correction.after release
drugcounselingsentencing andabuseorder included substance

testing probation,explicit of the defendant’s but didas conditions
suspendeda sentence.not include

sentencehis twelve-month committedThe defendant served
reported department probationcompletely inthe of twiceand to

probation department read andat thethe fall of 1987. Someone
probationexplained and of the standardhim the terms conditionsto

following “I that ifthe item: understandform. The form includes
subjectany probation/parole, II of will beviolate of the conditions

revoking my imposingprobation aandto courtarrest with the
signed copy theThe a of form.confinement.” defendantsentence of

probation23, 1987, aofficer filedthe defendant’sNovemberOn
allegingprobation report thewith the court thatviolation

properreport probation thefailed to to the office atdefendant had
notify probation changeplaces, the office of offailed totimes and

participatetravel, inandfailed to enrolland out-of-stateaddress
notifycounseling, probationrequired tofailed thehealththe mental

obeygooddepartment conduct,arrests, all“to ofand failed beof
free.”laws and be arrest
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18,hearing FebruaryprobationThe a of oncourt held violation
1988, “beyond all violated hisand found doubt that [the defendant]
probation in themore than one area.” The court revoked

probation him to for twodefendant’s and sentenced incarceration
years Prison,Hampshireand one-half to five at the New State with

years years theone and one-half of the minimum and two of
suspended,maximum consecutive to the defendant’s current

brought yearsperiodsentence and not of twoto be forward after a
appealafter release. This ensued.

appeal, argues impositionOn the of adefendant that the court’s
violation,imprisonment upon probationof theterm his when

sentence,original sentencing suspendedorder did not contain a
notice,imprisonmentconstitutes an additional term of without

right processwhich hisviolates constitutional to due and the
prohibition against jeopardy.double The thatdefendant contends

imposeswhen a court a sentence of incarceration and consecutive
probation, portion suspended, nothingwith neither “there for[is]

subsequently punishmentthe court to call forward and no further
argues that,leviable on the defendant.” The defendant also in his

case,particular contemplate anythingthe court did not that should
upon probation violation,be done to this defendant because defense

requested probation somethingcounsel had “simply as to further
try bringinduce Mr. White to to . . .himself around .”

Statutory law impose impris­authorizes courts to fines or
upon probation uponment violation to the balance of the maximum

imposed originally. 651:2, VII;which could have been RSA see also
Perkins, 713, 715-16,v. 504,State 121 N.H. (1981).435 A.2d 505

case, then, statutoryThe issue in this provisionis whether that
process putsviolates due or in jeopardydefendants double when

applied sentencingto cases wherein the initial order did not contain
suspendeda sentence.
The in joindefendant this case seems to claims of violation of both

jeopardydouble process rightsand due generalunder the assertion
“impermissibly augmented.”that his sentence was Since federal

provides greater rightslaw the law,defendant no than State we
need independent analysisnot undertake an federal of his claims.

DiFrancesco, 117,See United v.States (1980) (double449 U.S. 137
jeopardy); Morrissey Brewer, 471,v. (1972) (citing408 U.S. 480-490
Gagnon Scarpelli, 778,v. 411 (1973)) (due process).U.S. 781-82

jeopardy convincing because,The double claim is not at the
sentenced,time placed probationthe defendant was he was on for

years beingtwo in addition to committed to the house of correction
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provided placed onthat he could betwelve months. RSA 651:2for
felony,years his crime was a andprobation upfor to five because

revoked, sentenced toprobation was he could bein the event his
paragraphin II of RSA 651:2. Whenimprisonment as authorized

16, 1987, knew,July he orleft the courtroom onthe defendant
known, the house ofthat he was committed toshould have

daysmonths, giventhat credit was for 219for twelvecorrection
confinement, aegislive under thepre-sentence and that he was to

years followingdepartment for two release fromprobationtheof
presumed also to have known thathouse of correction. He isthe

by court,the after notice andprobation terms were foundif his
violated, possibility of furtherhearing, have been he faced theto

by legislatureincarceration, prescribedthe limit thenot to exceed
felony. in fact to have(in case) B When he was foundfor his a class

18, 1988,Februaryprobation it was not a case whereviolated his on
partpunishment leviable” because no of thethere was no “further

merelysuspended;original had it wasterm of commitment been
original sentencingsteptook the next in thea where the courtcase

July jurisidictionbegan in court’s hadprocess which of 1987. The
by probation.provisionthe for Had therecontinued reason ofbeen

examining a differentprobation, we would be a horse ofbeen no
color, argument persuasive.would be moreand the defendant’s

argumentprocess” segment doesThe of the defendant’s“due
reasons,not, salvage impermissibleof his claim offor a number

places great uponaugmentation sentence. He faith ourof his
rights sentencing processprotected in the as set forthofdiscussion

1083,Perrin,Stapleford (1982);122 A.2din v. N.H. 453 1304 State
Rau, 126, (1987); Ingerson,A.2d and v.v. 129 N.H. 523 98 State

112, (1987).A.2dN.H. 536 161130
court, having sentenced the defendant to lessIn this case the trial

statutory pledthe crime for which he hadthe maximum forthan
fine,any jurisidictionguilty, having retained to limitand not levied

liberty impositioninterest further because of thethe defendant’s
probation imposed,two-year probationary period. When istheof

ended, stronglysentencing partiesthefunction is not howeverthe
may Stapleford propositionthe that ahope that it has. stands for

liberty revoked in wholeretained interest is to bedefendant whose
process hearing opportunitypart to a due and theor in is entitled

againstcase him and to offer evidenceto be heard to test the State’s
Stapleford,in an effort to defeat the revocation.in his own behalf

1088,supra at The defendant was accorded suchat 453 A.2d 1307.
February 18,hearing on 1988.a
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defendant, 29, 1982,having pled guiltyIn Rau the on November
burglary theft,to and was thesentenced to house of correction for

charge, beingtwelve months on one commencement of the sentence
January 17, prisontodeferred 1983. He was sentenced to the State

charge, being suspended.other withon the that sentence He was
placed probation yearson for two without notice as to when it was
to commence. He was not told whether his two sentences were to

concurrently consecutively. say,be served or Needless to when
courtroom, apart anydefendant applicableRau left the from

statutory provisions, upmuch had been left in Inthe air. the
parlance world,probation May 14,of the Rau was “violated” on

August 29, hearing1985. He claimed at his 1985 on the violation
authoritythat the court was without himto incarcerate because the

probation expired. judgeterm of had The who had sentenced him
originally presided hearingalso at the violation and amended the

way bring1982 sentence in such a proceedingas to the violation
appropriatewithin the applying Staplefordtime frame. In the

standard, we found that Rau processhad been denied due when
original Rau, 129-30,the court amended the suprasentence. at 523

A.2d at 100-01. The defendant does not stand in Rau’s shoes
originalbecause it was sentencingclear at White’s that his

probation uponwas to commence his release from the house of
correction. His proceeding begunviolation duringwas the time the

sentencingcourt’s retention jurisdictionof its inwas effect.
Ingerson nothing help defendant,does to the Ingerson,Ineither.

pledthe defendant no contest to two inmisdemeanors the district
court. sixtyOn one she dayswas sentenced to in the house of
correction, suspended; second,on the the case was continued for
sentencing. No mention triggeringwas made as to a mechanism

place into effect the sanctions the court had determined should lie
quiescent.fallow and probation imposed,No absence,was and in its

majoritythe of processthe court wantingfound due because the
vulnerabilityextent of the defendant’s to confinement under the two

sentences, Rau’s, uplike Ingerson,was left in air. suprathe at 114-
17, 536 A.2d at 162-63.

The Ingerson’s claim,defendant cannot match nor is he entitled
reasoningto the benefit of the which underlies the decision in

Ingerson. help Stapleford,Without from Ingerson,Rau or the
putdefendant is hard to processestablish a due claim of

constitutional dimension. Probation is a tool available to the
judiciary in aspectthe sentencingrehabilitative of the function. It

designedis to set the defendant on a course directed toward
integrating him law-abiding society,into but until termits is
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completed, out of woods. He still withinthe defendant is not the is
sentencing arm of the court.the reach of the

Affirmed.
All concurred.
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