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v.State St.Seehearings, “preliminary examinations.”which are
Reporter’sof therefers to Note 6supra. The State alsoArnault

evidentiarysuggests rulesfollowing 1101, thatwhichRuleNotes
support proposition,proceedings. To thismay juvenileinbe relaxed

Hampshire Practice,McNamara, Criminal2R. NewNote 6 cites
however,note,1104, We(1980).at 239Practice and Procedure §

subsequentlystatutory which wasto lawthat McNamara refers
1979, 361:1,by case169:26, andrepealed Lawsrepealed, see RSA

of the rules.prior to the enactmentlaw in effect

exemption, holdspecific weandIn of a clearthe absence
hearings.juvenileapply certificationtothe rules of evidencethat

hearsay of RobertstatementsAccordingly, that thewe conclude
improperlydistrict courtand that thewere inadmissibleLaCasse

finding prosecutive merit undermaking ofin itsconsidered them
169-B:24, (Supp. 1988).IVRSA

requestsmatter, that we considerin its briefthe StateAs a final
madeadmissibility inculpatory statement the defendantof anthe

inconsider its certificationcourt did notpolice which the districtto
us, doand we thereforeproperly beforeThis issue is notdecision.

reach it at this time.not
hearing,a at whichcourt forThe remanded to the districtcase is

as a witnessopportunity presentto LaCasseshall have anthe State
anypresent additionalparties opportunitythe tothe shall haveand

prosecutive merit.they questionthe ofevidence that wish on Cf.
353,Gibbs, N.H. at 492 A.2d at 1371.State v. 126

and remanded.Reversed

All concurred.
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followingThe reply is returned to the Honorable Senate:
undersigned justicesThe Supremeof the Court submit the

following reply question presented yourto the in adoptedresolution
January 11, 1989, and filed in February 6,this court on 1989.

parties permittedInterested were to file memoranda with the court
February 23,until 1989.
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brieflyanswering question presented,precise weBefore the
Paternity,chapter 168-A, inthe Act onexamine UniformRSA

import proposedoforder to the full the amendment.understand
provides supportchapter the of a outRSA 168-A for child born

obligationsby supportThe a childof the child’sfather. forwedlock
inas for awedlock are the same those child bornborn out of

Gary W., 104, 105,168-A:1; P. v. 122 N.H.wedlock. JoannRSA
obligation(1982).1161, father’s for441 1162 To enforce theA.2d

paternitywedlock, however, first bea child out of mustborn
186, 188, 350,Watts,v. 115 N.H. 337 A.2d 352determined. Watts

chapter(1975); the168-A:2. RSA 168-A allows forsee RSA
bypaternityproceedings mother,institution to determine “theof

authority chargeable by supportpublicchild, law with theor the
paternitythe liabilities once.of the child” and to enforce father’s

chapters theWhile other ofhas been RSA 168-A:2.determined.
provideHampshire to ensureNew Revised Statutes mechanisms

by parents, e.g.,support see,child’s RSA ch. 161-Ba child theof
only(Supp. 1988);(Supp. 1988); 167, RSAch. RSA ch.RSA 161-C

proceedingschapter the of to establishauthorizes institution168-A
applicablepaternity. provides the statute ofRSA 168-A:12

chapter.proceedings under thefor the institution oflimitations
period proceedings instituted under RSAThe limitations for

chapterchapter expanded wenttwice the firsthas been since168-A
initially one-yearprovided ainto in RSA 168-A:12 foreffect 1971.

provide1977,of limitations. In the section was amended tostatute
two-year 1985, the wasa limitations. In sectionfor statute of

chapteragain provide proceeding“[n]o underto that thisamended
yearscommenced within 18 of the dateshall be maintained unless

1988).question.” (Supp.168-A:12the of the child in RSAof birth
by addingthe further theBill amend sectionSenate 45-FN would

mayfollowing proceeding chapter be“A under thisstatement:
though previouslypaternity filed andaction wascommencedeven a

dismissed, was based on a statute of limitationsif such dismissal
years.”of less 18than

answering question us, thewe assume thatIn the before
permitproposed to the ofis intended enforcementamendment

only. assumptionsupport obligationsprospective mind,inWith this
part I,BillSenate 45-FN would violatewe first whetheraddress

Hampshire provides thatConstitution whicharticle of the New23
injurious, unjust.highly oppressive“[retrospective andlaws are
made,laws, therefore, be of civilsuch should either for decisionNo

punishmentcauses, of Thisoffenses.” constitutionalor the
awaytakinginterpreted prohibitprohibition to a law fromhas been
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rights, acquired exisitingimpairing under laws.” Seeor “vested
(1826).Winnick, 473, We therefore mustWoart v. 3 N.H. 479

priorputative who has obtained adetermine whether the father
untimelyjudgment paternity thewhich dismissed a suit as under

thereby acquiredthen-applicable a vestedstatute of limitations has
mayright impair.which the amendment not

judgmentputativeA who obtained such a can claimfather has
though paternitydistinct, related, actiontwo defenses to a future

brought against periodFirst,him. he can assert that the limitations
paternity which in time of the child’sfor actions was effect at the

judgmentputativerun. A who obtained abirth has father has not
putativeSecond,could as well make father canthis assertion. the

already dismissingjudgment, suitassert that he has obtained a the
paternityuntimeliness,for in willa action. We examine each claim

acquiredputativeto determine whether fatherthe has a vested
right to assert either defense.

long “rightIt has been in this State that asettled to assert
the statute of limitations a defense vestsas once the limitations
period Hospital, 405, 408,has run.” Gouldv. Concord 126 N.H. 493

(1985)(citing Rockport1193, Walden, 167,A.2d v.1195-96 54 N.H.
(1874)). previouslyThus,173-74 we have held that once a

period longerapplying periodrun,limitations has a tolimitations
operatethe same cause of action would as an unconstitutional

retrospective supraGould, However,408,law. at 493 A.2d at 1196.
previous unconstitutional,if the statute of limitations was it is our

opinion running period providethat a mere of the would not a
right, regard prospective obligations.vested as least “Anwith to

protectslaw; one,unconstitutional act is not a it nobinds no and
Academy Exeter, 472, 495,one.” Trustees &c. v. 90 N.H. 27 A.2d

(1940)(quoting Huntington569, Worthen,586 v. 120 U.S. 97 101-­
(1887)); Supp. (D.N.H.Labs, 834,02 Mertens v. Abbott F.595 837

1984). light SupremeIn of the States inUnited Court decisions
(1982)(strikingHabluetzel,Mills v. 456 U.S. 91 down a Texas one-­

year paternity equalstatute of limitations for actions as a denial of
protection), (1983) (strikingBrown,Pickett v. 462 U.S. 1 down a

two-year period paternityTennessee limitations as afor actions
equal protection), (1988)Jeter,denial of and Clark v. 108S. Ct. 1910

Pennsylvania(striking six-yeardown a statute of forlimitations
paternity equal protectionaactions as denial of under the Federal
Constitution), constitutionality priorwe examine the of our

periods.limitations
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two-yeardetermining priorIn the one andwhether
periods unconstitutional, we must determinelimitations were

existing priorapplication inthe of RSA its andwhether 168-A:12
minorityduring the whosethe of child onversions could be tolled
during period.begunsupport was theno action limitationsbehalf

Pennsylvania(notingsupraClark, mostAccord at 1916 that tolls
during minority); supraPickett,a at 6civil actions child’sother

finding period governing(noting limitationsstate court’s that
being during plaintiff’suniquepaternity in tolledwas notactions

findingminority); supra (notingMills, at that96 state court’s
duringperiod governing paternity wasactions not tolledlimitations

minority). Only wouldof could not be tolledif the statute limitations
onlyequal protectionapplication concern, thenan becauseits raise

givenlegislative ofchildren born outwould our scheme have
relatively period comparedsupporta time to seekwedlock short of

supportwedlock,with in who are able to seekchildren born
minority. (Supp.throughout generallySee RSA ch. 161-Btheir

1988);1988); (Supp. thatRSA RSA ch. 167.We concludech. 161-C
periodapplication wasin RSA 12of the limitations found 168-A:

beingsubjectand is not to tolled.
determination, the Act onmake we examineTo this Uniform

Paternity initially inintroduced 1971. RSA ch. 168-A.The statute
chapterprovides proceeding12: thisitself section “No underunder

yearswithin 18 of the dateshall be maintained unless commenced
1988)question.” (Supp.of in 168-A:12of birth the child RSA

similarly(emphasis added). The earlier of RSA 168-A:12versions
applicablebegan proceeding.” Hence, is thewith the section to“No

authority support.public providingmother, child, or
general relating bring personaltime toWhile our statute to the

during thetolls of limitations for such actionsactions the statute
minority opinionchild, 508:8,a are of the that theof see RSA we

any tollingprovision12 of for its shortomission from RSA 168-A:
period legislative that therewas indicative of a intentlimitation

statutorytolling unique §the to whichbe no in relation to action
historyAlthough legislative issue of12 related. there is no on the

Paternitytolling, inat the the Uniform Act on was enactedtime
policy support1971, that thethere reasons that the viewwere

tollingprovide for intentional.failure to was
relativelyproving paternityFirst, in difficult and thus1971was

subject legislatureHence, thefraudulent couldmore to claims.
reasonably brought,thethat action washave decided the earlier

testimonylikely parties would andmore of the be accuratethe the
impeachment,subject meaningful and sincecross-examinationto
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however, 1971,note,We that sincememories tend to fade over time.
testing provided increasingly uponblood has reliable checks

testimony by putative father as to whether thethe mother and the
was, fact, responsiblein for the of child. In Littlelatter birth the

Streater, (1981), Supremev. 452 1 CourtU.S. the United States
byreportdiscussed a 1976 the American Bar Association and the

indicatingAmerican Medical Association that blood tests were at
provide probability negatingthat atime able to over a 90% of

finding paternity erroneously 7-8;of for at see alsoaccused men. Id.
Habluetzel, J.,(O’Connor, concurring).Mills v. 456 U.S. at 104 n.2

By 1988, Jeter, 1910, O’Connor,June in Clark v. 108 S. Ct. Justice
writing Court, todayfor a unanimous stated that blood tests could

probability Clark,show “a 99.3% that Jeter is father.”[the child’s]
Thus, testing measurably108 S. Ct. at 1912. had improvedblood
particularthe erroneouslychances that a defendant would not be

paternity.accused of
Second, priorwe periodconclude that the limitations set forth

Paternityin the Uniform Act on were not intended to be tolled
practicalbecause of considerations. The father of a child born out

of supportwedlock should shoulder his burden of as soon after the
possible.child’s birth as The child born out of wedlock has an

supportimmediate need for from the mother or the State. The need
putative support obligationto have the father’s asdetermined

shortly readilypossible apparent.after the birth of the child as is
encouraged promptThe Act a resolution of the issue of the

paternity child, tollingof the and the statute of limitations would
practicalnot beginserve this need to have the father as soon as

possible regular support payments. tollingto make If of the statute
intended,was the father potentialitywould be faced with the aof

support ageclaim for after majority,the child had ofreached the
magnitudea claim of such practicalas to render its collection a

impossibility.

We thus conclude that the statute of limitations set forth
in duringRSA 168-A:12 was and is not tointended be tolled the
minority Havingof the child. thus determined the issue of the
tolling limitations, Pickett,holdings Mills,of the statute of the in

requireand previous periodsClark us to find that the limitations
would be found to violate the Federal Constitution. Whatever
justification might providedthe State have for the short limitations
periods, clearlyperiodsthose fail to meet one of the criteria which

requirethese decisions in periodorder for the shorter limitations
equal protection analysis:to survive requiring paternity actions to

brought yearsbe providewithin one or two does not a reasonable
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illegitimateopportunity inan children toto those with interest
bring Pickett,1915;Clark, 108 S. Ct. at 462suit on their behalf.

runningThus,12; Mills, mere of456 at the theU.S. at U.S. 99.
two-year give putativeprevious periodone limitations would notor

periodright as a defensefathers a vested to assert the limitations
require prospectivepaternity into order toan action to determine

putativepayments. opinionsupport We no as theoffer to whether
regard retrospectiverighta withfather could claim vested to

support obligations.
putative in in theYet father the situation involvedthe

proposed that ofcan claim more than the statuteamendment
allows for the commencementlimitations has run. The amendment

paternity previously dismissed for untimeliness basedof a action
putativerunning Theon of a of limitations. fatherthe statute

judgment dismissingsubject proposed ahas anto the amendment
recognizedpaternity “a finalThis has thatearlier action. court

by competent jurisdiction uponjudgment is conclusivea court of
litigation involvingparties subsequent the ofthe a same causein

Leasing,Corp. v. 129Marine Const First Southernaction.”Eastern
(1987) (citations omitted).709,270, 273,N.H. 525 A.2d 711-12

repetitivejudicata, toof “established avoidUnder the doctrine res
litigation particularpointlitigation over aso that at some

controversy supra 273,Marine, atan Easternmust come to end.”
judgment711, on in oneat “a final the merits suit525 A.2d

absolutely involving parties,subsequent the same orbars a suit
mightlitigatedprivies, all matters which were or havetheir as to

litigated 253,Crane, 249,v.in the suit.” Bricker 118N.H.been first
(1978) (citations omitted),321, overruled on otherA.2d 323387

supragrounds, 274, Therefore,Marine, A.2d atEastern at 525 712.
judgmentif for untimeliness constitutes a “final onthe dismissal

judicataputativemerits,” the father would have a defense of resthe
against parties priviespaternity all the first suit.to a action and to

a of limita­We consider a dismissal based on statute
judgment purposes applying resa for oftions as on the merits

judicata. (1888).Harriman, 91, A. ThisSee Weeksv. 65 N.H. 18 87
byapproach adopted theconclusion consistent with theis

Judgments, Reporter’s(Second) 19, to§see NoteRestatement of
“operates(judgment asofon statute limitationscomment based/

plaintiffjurisdiction rendered, thea in which it is even ifbar in the
recoverychange theory and toin to his ofthe second action seeks

provision”),rely longer Rules ofthe Federalon a limitations and
specifies41(b) (unlessProcedure, R. P. courtCivil see Fed. Civ.

involuntaryotherwise, for lack“other than a dismissalan dismissal
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jurisdiction, improper join partyvenue,of for or for failure to a
operates adjudication upon merits”)... . as an the ourIt is also

opinion although paternity may brought bythat, a “theaction be
public authority chargeable bymother, child, or the the law with

support judgment paternitychild,” 168-A:2,of the inRSA a a
against may givenparties preclusiveaction obtained one of these be

against by anyall,effect since action one of them asserts the child’s
subrogation rightsclaim, or derived therefrom. See RSA 161-C:6

(Supp. 1988). putativeTherefore, a father haswho obtained a
judgment runningbased on the of the of thestatute limitations has

judicata. divesting putativedefense res Aof statute the father of
prohibitionthis defense therefore would violate the constitutional

against retrospective City Springfield,,laws. See Reed v. 758of
(Mo. App. 1988) divesting(statute party138,S.W.2d 149 of

estoppel prohibi­collateral defense violates Missouri Constitution’s
against retrospective laws);tion Jenckes v. Mercantile National

Bank, (Tex. App. 1966)(statuteDallas, 260,at S.W.2d407 265 Civ.
impairing “legal exemption from ofdemand other” violates Texas

prohibition against retrospective laws).Constitution’s
recognizing supportWe reach this conclusion that a action is

givesdifferent from a tort or contract action where a certain event
remedy injured party. support action,rise to a for the In a the court

necessary support consideringchild,establishes the of the both the
ability paychild’s needs and the father’s to at that time. See RSA

support obligation168-A:4. Since the unwed father’s continues
during minority (exceptthe of the child in wherecases the child

byadopted emancipated,individual,is another becomes or is
longer support), mayinotherwise no need of the court have to

adjust support paymentsthe time,from time to as the child’sneeds
ability pay change.or the father’s short,to See RSA 168-A:4.In

paternity righta action involvesthe of the child born out of wedlock
parental support, right ongoing continuallyto which is and

renewing age majority. Dept.until the child reaches the of SeeState
(Fla. 1979).Health, West, 1220,Etc. v. 378 So. 2d 1227of

opinion judgment paternityHowever, it is our that a final in a
judicata partyaction must be accorded res effect whether a seeks

support retrospectively only prospectively. Althoughor the dollar
appropriate maysupport vary time,amount of over a defendant’s

continuing obligation pay bysupport paternityto such reason of
is established or not established once and for all time in one
proceeding. Although right support time,the to continues over it

day.cannot be said that a new cause of action accrues each Thus
judicata paternity prerequisitesuit,the res effect of the a to the
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givensupport, preclusive effect in a laterof must beenforcement
bringingpartypaternity, even if the the later suit seekssuit for

only support.prospective

although judgmentFinally, note that thewe as well earlier
previousdismissing relied on an unconstitutional statutethe suit

putativelimitations, father still claim the defense ofof the could
judicata, Cutter, 243, 246,v. 428Town Durham 121 N.H.res see of

King, App.(1981); (Tex.345,904, v. 718A.2d Fite S.W.2d 347906
1986); Tully, 32, 36-37,45 N.E.2dMatter Gowanv. N.Y.2d 379of

(1978),650,177, 179-80, 652-53 and have a vested407 N.Y.S.2d
judicataright judgment. precludeactions,in “In resthe civil acts to

relitigation the under a courtof an issue even when statute which
is to Townrendered its decree later found be unconstitutional.” of

supra. validlyjudgment inA issued remainsDurham v. Cutter
successfully challenged appeal.oneffect until

opinion proposedconclusion, it is our that since theIn
impair putative right resthe father’s to assertamendment would

partjudicata proposeddefense, amendment would violateas a the
I, ourarticle 23 of Constitution.

inquire the violatenext whether amendment wouldWe
I, ourarticle 10 of the United States Constitution. It issection

partopinion I, “[n]oinit does not. Article section 10 states thatthat
anypass postex facto law.” From “earliest times”State shall... ...
Supreme interpretedhas tothe Court this sectionUnited States
legislationpenal imposes]. which or criminal. . increases“forbidf

previouspunishment lawful to itsfor conduct enactment.”
Shaughnessy, (emphasis(1952)580,v. 342 U.S. 594Harisiades

added); (2d10-2,10-3Tribe, §§Constitutional Lawsee American
paternity chapter1988). ised. a action under RSA 168-ASince
criminal, nature, Douglas,civil, than in see 3 Newrather

FamilyHampshire (1982),Practice, 92,§Law at 81 the
prohibition post inapplicable.laws is See Harisiadeson ex facto
supra.

anyquestionThe asks whether SB 45-FN violatestransferred
provisions HampshireNewof either the United States or theother

respectfully question. “InthisWe decline to answerConstitution.
questiongenerality withinview of this we do not deem itthe of

uponprovince speculate issuesour to whether other constitutional
Opinionmight 518,Justices, 522-23,the N.H. 131be raised.” 101of

(1957).818,A.2d 821
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opinion proposedconclusion,In in our the amendment would
part I,violate article 23 of the State Constitution. It notwould

I, Therefore,violate article section 10 of the Federal Constitution.
questionthewe answer transferred in the affirmative.

David A. Brock

F.William Batchelder

David H. Souter

R.William Johnson
Stephen Thayer,W. III

April 19, 1989
attorneyJeffrey acting general (DavidHoward, Peck,R. S.

attorney general, memorandum),assistant on the filed a memoran-
constitutionalitysupportingdum the of BillSenate 45-FN.

Request of the Senate
No. 89-061

Opinion of the Justices

April 26, 1989


