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(Lee NyquistC. on the brief andNyquist, of& ManchesterDevine
plaintiffs.orally), for the

P.C.,Hanna,Faulkner, Plaut, & Freund of KeeneZimmerman
Jr.,Freund, orally), the defendantthe and forR. on brief(George

City Keene.of

Bedford, orally,by for theWoodbury, brief andofDavid
Christopher J. Carson.defendant

P.A., on theE. Kenisonand Nixon of ManchesterBrown {Frank
Association,Lawyers asHampshirebrief), Trialfor the New

amicus curiae.

Thayer, by J.appeal plaintiffs,is the WilliamJ. This an
Wilder, Superior CourtM. from an order of theWilder and Diane

negligentofdismissing individual claims{Hollman, J.) their
to a cause of action.for failure stateinfliction of emotional distress

involving theira fatal accidentplaintiffs’The claims arise from
Bryon.eight-year-old son, plaintiffs appeal the trial court’sThe

dismissal, they pursueto of actionarguing are entitled a causethat
they contemporaneouslyphysical whereharmfor emotional and

immediately following accidentinjuries theperceived their son’s
in For reasonswas alive and extremis. theand viewed him while he

plaintiffs’follow, dismissal of theaffirm trial court’sthat we the
individual claims.

dismiss, allegationsconsidering plaintiffs’In a motion to the
405, 406,Hospital,regarded v. 126 N.H.as true. Gould Concordare

following1193, 1194 plaintiffs allege facts.(1985). The the493 A.2d
bicycle,Bryon Wilder, riding collided17, 1985, while hisOn June

Carson,by Christopher atJ.driven defendantwith an automobile
Bryon toin Keene. was rushedon Pako Avenuean intersection

father,Bryon’streatment. mother andMedical Center forCheshire
immediatelylearning toupon the wentplaintiffs, of accidentthe

accident,after thehospital, approximately one hourthe and within
alive,Althoughhospital emergencythey in room.their son thesaw

extremis, abrasions, glazedmultipleBryon bruises andwas in with
flowing parents reacted witheyes from his ears. Bothand blood

injuries.Bryon subsequently As agreat died from the resultshock.
manifestations,distress, thephysicalitsthe emotional andof

bills, sufferedlost time from work andplaintiffs incurred medical
earningdisability, wages and loss ofpermanent emotional lost

capacity.
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wrongfulplaintiff action, asa deathWilliam Wilder filedThe
Bryon Furthermore, eachof Wilder.of the estateadministrator

seekingindividually,parent action, for theto recoveranfiled
by negligence defendants, theof thedistress caused theemotional

plaintiffs,ChristopherCity individ-TheJ. Carson.of Keene and
failingCityually, allege negligence of of Keene foron behalf the

becomingborderingprevent fromPako Avenuetrees and shrubsto
unreasonably dangerouscreatingovergrown conditionanand

bicyclistssight pedestriansdrivers, and onofwhich obstructed the
cityallegeplaintiffs wasfurther that theAvenue. ThePako
by failingsightnegligent failingin of the line ofto warn obstructed

give warningsignspost theofwould reasonableto which
Christopherunreasonably dangerous Against defendantcondition.

negligent operationplaintiffs allegeCarson, he inthe that was the
damagesplaintiffs seek recover from bothvehicle. The toof his

distress, itselfwhich manifesteddefendants for the emotional
injuries.by perceptionphysically, theircaused their of son’sthem

granted motions to dismiss theThe trial court the defendants’
findingagainstplaintiffs’ defendants, thatclaims bothindividual

alleged thecause of action forthe facts did not constitute a
negligent thatdistress. The trial court ruledinfliction of emotional

unitytemporal requiredspatial tothe “essential elements of and
consequenceemotional a foreseeable of defendants’make distress

clearly lacking.”negligence are
raisingruling plaintiffs appeal, twoIt is from this that the

arguments they argue theyFirst,in their brief. that should be
pursue damagesallowed to action for based on the emotionalan

they they perceivedphysical harm suffered when their son’sand
injuries immediately accident,after the and viewed him while he

theySecond,was still alive in extremis. ofand assert that failure
the court to allow a cause of action would be a of theirviolation

wrongrights remedyState and federal to a for a civilconstitutional
equal protection under theand to law.

plaintiffs’We first consider whether the claims a causeconstitute
negligent acceptedof action for infliction of emotional distress. The

recoveryfor in this area havestandards of the law evolved over
years, part underlyingand the rationale eachthe of new standard

public policy objective preventinghas been the of unlimited and
liability. Merrill, 647, 654-55,v. N.H.burdensome See Corso 119

Accordingly,(1979).300,A.2d the406 305 one of first standards
recovery recognized many “impactof in was the rule.”States Under

recoveryrule,this there no for mental distress unless thecould be
plaintiff physicalcould establish that he or she had “suffered some
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touching as a Corso,result of the defendant’s conduct.” 119 N.H.
655, 305;at Annotation,406 A.2d at see Rightalso to Recover

Damages Negligencein Injury Another,Fear to or Shock orfor of
Anguish WitnessingMental at Injury, 1337,such 29 A.L.R.3d 1352

(1970).
States, however,Unlike some HampshireNew applydeclined to

impact recoverythe rule as a bar to cases,in emotional distress
see England Tailors,Chiuchiolo v. New 329, 332-35,&c. 84 N.H.

540,150 A. (1930) (plaintiff alleged542-43 that the defendant
negligently pressureallowed a steam gauge explode, causingto the
plaintiff distress), adoptedemotional danger”and the “zone of rule.

Corso, 655,See 119 N.H. at 406 A.2d at (citing overruling305 and
Jelley LaFlame, 471,v. 108 N.H. (1968) (plaintiff238 A.2d 728

recoverydenied for mental witnessed,distress when she from the
road, daughterside beingof the her bystruck and killed the
truck)).defendant’s danger”Under the “zone of standard of

recovery, plaintiff“a that,can recover if provehe can because of
negligence,defendant’s rangehe was within physical danger,the of

result,and safety.” Corso,as a 655,feared for his own 119 N.H. at
306; LaFlame,406 A.2d at see 473-74,also 108 N.H. at 238 A.2d

at 730.

recentlyMore still we danger”abandoned the “zone of
standard in returningfavor of to the conceptstraditional tort of
foreseeability Merrill,and causation. 651, 656,Corso v. 119 N.H. at

303, Corso,406 A.2d at In permitted306. we parentsthe a cause
negligentof action for infliction of emotional distress where the

plaintiffs’ daughter bywas struck and killed the defendant’s car
in the plaintiffs’ house,street outside the the mother heard a “thud”

seriouslyand injuredthen saw her child in the street in front of
house,the and the immediatelyfather heard his wife’s scream and

saw 657, 659,the child in the street. Id. 307,at 406 A.2d at 308.
We negligentruled that a cause of action for infliction of emotional
distress must negligencebe based on the causal of the defendant

,onand foreseeabilitythe criteria of opinion.outlined in that Id. at
659, 406 A.2d at foreseeability308. These criteria of require a close
relationship plaintiff victim,between the and the geographic
proximity to the accident scene and a close connection in time

negligentbetween the resulting injury. 654, 657,act and the Id. at
659, 304, 306-07,406 A.2d at 308. The requirestime limitation a

impactdirect upon plaintiffs throughemotional sensorythe their
perception accident,of contemporaneousthe which must be with

accident,the viewingand immediate theof accident victim. Id. at
656-57, Furthermore,406 A.2d at 306-07. the mental and
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by consequences.physical Id.accompaniedmust beemotional harm
Corso,Accordingly, we658, 659, in heldA.2d at406 307-08.at

contemporaneouslywitness orand father who“that a mother
may ifinjury recoversensorially perceive a to their childserious

accompaniedthey harm thatmental and emotional issuffer serious
659,by Id. A.2d at 308.objective physical symptoms.” at 406

attemptrecovery in Corso an toThe of set out reflectsstandard
satisfy policy to avoidimportant needtwo considerations —the

uncertainty v. Frisbieliability in the law. Nutterinfinite and See
791, 795, 584, (1984)Hosp., 586Mem. 124 N.H. 474 A.2d

clearlyCorso). The a(interpreting articulated establishedstandard
recoveryboundary recovery, intentionally todefined to and denied

potentially parents presentwho whengroupthe infinite of are not
occurs, of or laterthe but later learn the accidentaccident who

therebyinjuries injurywitness emotionaltheir child’s and suffer
policyby physical symptoms. In themanifested interest of the

there, unqualifiedlyindrawnconcerns noted the line Corso
accident,sensoryrequires contemporaneous perceptiona of the and

not, plaintiffs argue, perception injuryas a of the sustained.the
Corso, 656, 657, 304, 306,653,See at 406119 N.H. A.2d at 307.

specificallyThis was noted when this court stated thatdistinction
“recovery plaintiffwill denied accidentbe if the either sees the

time, plaintiffvictim at a later or if the is later told of the
657,of the Id. at 406 A.2d at 307.seriousness accident.”
Corso,holding inConsistent with our in Nutter v. Frisbie

Hospital supra, recovery parentsMemorial we denied to who
shortlyhospitalinviewed their child the after the child’s death.

case, liability beyondIn that we refused to extend the standard
Corso,previously inestablished because to do so “would create a

learned, bypotential every parent anyof action incause who
means, negligentlyof deathreasonable his or her child’s inflicted

injury, byinjuryor resultand as a suffered emotional manifested
796,physical Nutter,symptoms.” 124 N.H. at A.2d at 587.474 We

foreseeabilityalso reiterated one of criteria inthe established
Corso; enoughparent experiencehad to“the be close to the accident

795,at first . .” Id. athand . . at 474 A.2d 587.
us, althoughIn parents theytothe case before the seek recover

agreedneither thesaw nor heard accident. Plaintiffs’ counsel that
by theyplaintiffsthere theis no claim that either witnessed the

in close and atproximityaccident or were to it saw their son the
Rather, theythey argue contemporaneouslyaccident site. that

perceived injury they hospitalthe to the whenchild arrived at the
Furthermore, plaintiffsand his the assertwitnessed condition. that
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distinguishable theyNutter,this case is from because had the
seeing alive,misfortune of their son while he was while the Nutters

only saw their child after her death.
light readily apparentdiscussion,In of the above it is that the

plaintiffs recoverydo not fall within the standard of set inout
superior correctly recognized, requisiteCorso. As the court the

foreseeability geographic temporal proximitycriteria of and to the
necessary clearlyaccident, claim,for an emotional distress are

lacking. plaintiffs sufficientlyThe were not close to the accident
experience sensory perception Theyscene to a of the event. did not

Bryon hospital, approximatelysee until he was at the one hour after
the accident occurred. We also note that the factual distinctions

plaintiffs parentswhich the draw between themselves and the in
analysisNutter are irrelevant to our determination. We focus our

plaintiffs perceivedon whether the observed or the accident when
they perceived injuriesoccurred,it not on whether observed or the

their child sustained.
plaintiffs argue they satisfyThe also that in fact the time

requirement contemporaneous sensory perception. Theyof direct
our Martineau,attention to this court’sdecision in State v. 114N.H.

they(1974),552, rape324 A.2d 718 and assert that a victim’s
hearsay statements, made more event,than two hours after the

contemporaneouswere and,with therefore,the event were
exception hearsayadmissible under the excited utterance to the

Martineau,rule. See 556-57,114 N.H. at 324 A.2d at 721-22.
Relying plaintiffsMartineau, that,on the claim context,in a civil
an observation which occurs less than one hour after an accident

contemporaneousshould be considered with the accident.

argument unpersuasive. requirementWe find this The of
contemporaneity exceptionin the context of the excited utterance

hearsay assuringto the rule is aimed at the trustworthiness of the
(3dissue,statements at 297,see McCormick on §Evidence at 855

1984), necessity contemporaneityed. whereas the of in the context
bystander recovery liabilityof is intended to limit and to assure

foreseeability. Nutter, 795,See 124 N.H. at 474 A.2d at 586-87.
Accordingly, concept contemporaneity appliedthe of in Martineau

applicable negligentis not to infliction of emotional distress cases
plaintiffs satisfy foreseeabilityand, therefore, the fail to the

requirements inestablished Corso.
plaintiffs asking disregardshort,In the are us to Corso and

parentsNutter and to aallow cause of action where the later see
injured hospital.child,the alive,while at the We decline this

recoveryinvitation. To allow under the facts of this case would
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contrary objective preventingcertainly policy unlimitedto our ofbe
trulyrecovery plaintiffsliability. permittedIf we to we wouldthese

genie Corso, 661,bottle, A.2dsee 119 N.H. at 406let the out of the
dissenting), potentially(Grimes, J., causeat and would create a309

every hospitalparentin her in theof action who saw his or child
injury by physicaland later suffered “emotional manifested

symptoms.” Nutter, 796, InSee 124 N.H. 474 A.2d at 587.at
considering arguments, helpplaintiffs’ recallthe we cannot but

liabilityprophetic wouldconcern in Corso thatJustice Grimes’
beyondexpand parent“where is nearto the situation thecontinue

enough the ... to theto hear the accident and then see child
parent and thewhere the is notified of the accident seessituation

hospital.” Corso, 659-60,in A.2d at 308child the 119 N.H. at 406
dissenting). modify(Grimes, J., will not or the standardWe extend

plaintiffs do a ofarticulated there. The therefore not state cause
they allege sufficient toaction because have failed to facts

necessary foreseeability, beingtwo thoseconstitute of the criteria of
geographic proximitytemporal and to the accident.

questions byregard the discussed theWith to constitutional
theyplaintiffs curiae,and we find that were not raisedthe amicus

appeal properlyplaintiffs’ and, therefore,in of are notthe notice
Sup. 16(3)(b); O’Connell,R. seealso v.this court. Ct. Statebefore See

(1988).92, 747,95,131 N.H. 550 749A.2d

above,For affirm trial court’sthe reasons stated we the
negligentplaintiffs’dismissal of the claims for infliction of

emotional distress for failure to state a cause of action.

Affirmed.
All concurred.


