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salaryco-managing partner of BWAC cannot create a defense to
byemploymentowed him for his MWMC.

co-managing partnerifEven the defendant’s conduct as
salaryof BWAC could create a defense to owed him for his

byemployment duty.MWMC,he did not breach his The trial court
pay “error[ ]characterized the defendant’s failure to anthe note as

judgment.” findingsof The trial court’s of fact be sustainedmust
lacking support. Downing,unless in evidential Burnham v. 125

replete296,N.H. at 480 A.2d at 130. The record is with references
shortage early period1985,to BWAC’scash in late 1984 and the

in which the note became overdue. The defendant’s decision not to
payment satisfymake the on inthe Lieb note order to other

obligations costingnote,inresulted the acceleration of the the
partnership a substantial amount more than what was underdue

original payment Nonetheless,the schedule. the record does not
support plaintiff’s paythe characterization of the failure to the note

departure partnership’saas deliberate from the best interest. The
bysupported upholdevidence,trial court’s decisionwas the weand

pay giveits thatdecision the failure to the Lieb note did not the
plaintiff salarya defense to the defendant’s valid claim for due.

part,;in reversed inAffirmed
part; remanded.

Thayer, J., sit;did not the others concurred.
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P.A.,Keane, Blanchard, Lyons, Tybursky Watson ofTaylor, &
orally),and for(Raymond P. Blanchard on the briefPortsmouth

plaintiffs.the
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McDermott, Hampton (Lawrence M. Edelman onSanders and of
orally),brief and for the defendants.the

Batchelder, plaintiffs petitionedinThe this case theJ.
superior right-of-way propertyquietcourt to title to a over owned

right-of-way byby plaintiffs title tothe defendants. The claim the
trial,one-daypossession estoppel.and a the Trialadverse After

plaintiffs requested.(Groff, J.) the WeCourt denied the relief
affirm.

defendants, McIsaac, propertyThe John and Mildred own
bordering plaintiffs,inFowler’s Court Seabrook. The Darlene

Cathy Switzer, property adjacentKellison and own to the
lot,defendants’ which Fowler’s and thelies between Court

plaintiffs’ plaintiffs’ frontage anypropertyland. The has no on
street.

1985, Louis,plaintiffs purchased Sr.,In the land fromtheir and
Mills, acquiredEldora had inwho title from Willie Eaton 1956.

Eaton, father, comprisedparcel ofEldora’s owned a land of the
plaintiffs’ property immediatelylot and the to the ofnorth that lot.

property conveyed plaintiffs’When Eaton divided his and the
Louis, Sr.,present Eldora, grantedlot to and he to them an

remainingeasement portion property,across the of his which is
currently by Louis, Jr., Judyowned and ThisMills. easement
(hereinafter ninety-degree beginsto right-of-way)referred as the

lot, Louis, Jr.,the plaintiffs’at northeast corner of the follows and
Judy property boundary, parallelMills’ ten feet distant from and

line, northerly direction,to the in along propertya turns theeast
angle,ninety-degreeline at a and continues until atit ends Fowler’s

Court.
plaintiffs acknowledged ninety-degree right-The thatat trial the

of-way is onnot located the land thedefendants’ and is not easement
they case,which in anseek this albeit easement record.of The

right-of-way however,in dispute, plaintiffsone theis claim across
startingthe property,defendants’ thenear northeast corner of the

plaintiffs’ running northeasterlyland and in a todirection Fowler’s
point roughlyCourt at a ten feet south of the ofintersection the

ninety-degree right-of-way and Fowler’s Court. The oflocation this
roughhypotenuse triangle byeasement is the of the formed it and

ninety-degree right-of-way. plaintiffs predeces-the The and their
right-of-waysors in title “driveway”had used this as a to their land

approximatelysince parties stipulated1956. The have that the
plaintiffs do right-of-waynot have record title to the at issue in this
case.
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property to Freemanto their backThe defendants trace title
acquired1957, Fowler’stitle toIn the Town of SeabrookFowler.

non-payment The towntaxes. RSA 80:20.of Seeland because of
conveyed1964, it theuntil whentitle to the land from 1957held

Maryproperty town to WebbThe deed from theto F. Webb.
waylanguage: “Rightfollowing across land onofincluded the

bygranted of. . . Boardunanimous vote ofFowler’s Court
assigns.May 1960, Mills,Selectmen, 24, -heirs orto Louis hison

any passedpropertyincorporated Thefuture deed.”To be into
purchasedthrough fromitthe defendantsseveral owners before

KingGeorge which the defendantsin 1985.The deedand Catherine
subjectpremisesKings arefollows: “Saidthe stated astook from

wayright inreserved in deeds recordedMills asto a of to Louis
PagePageRockingham 1929,1733, 149 and BookRecords Book

page are,numbersto at the book andThe deeds referred279.”
respectively, to the Townthe Seabrook tax collectorthe deed from

Webb, whichto both offrom the townof Seabrook and the deed
concerninglanguage TheLouis Mills’ easement.contain identical

“driveway”thewith actual notice ofthus took titledefendants
right-of-way.

byproperty court, thetrial, thea view of theAt which included
right-of-waythey acquiredarguedplaintiffs thehad title tothat

alternatively,through possession and, that the defendantsadverse
subjectclaiming propertyestopped thenot tothat their isare from

againstright-of-way The trial court ruledin their deed.reserved
possessionplaintiffs it found thatclaim becauseon their adversethe

by plaintiffs’ predecessorsright-of-way in titlethethethe use of
possessionpermissive. couldthat adverseThe court determinedwas

rulingmunicipality (here Seabrook),against whicharun anot
having possessedprevented plaintiffs’ predecessors thefromthe

years.requisiteproperty alsoof The courtthe numberfor
argumentestoppelplaintiffs’ failshoulddetermined that the

they“absolutelythey produced reliedno evidence” thatbecause
upon deed.reservation in the defendants’the

plaintiffsby possession, musttheadverseTo obtain title
twenty yearsby probabilitiesprove adverse,ofthe balance of

giveuninterruptedcontinuous, land claimed so as touse of the
Vigeantbeingclaim is made.an adversenotice to the owner that

Realty 1243,408,406, 1243Trust, 540 A.2dN.H.v. Donel 130
plaintiffs(1988). and theirthat thecourt foundThe trial

disputed right-of-waypredecessors in athein title had used
uninterrupted until thefrom 1956mannerandcontinuous

however,held, thethatThe courttheir fence.defendants erected
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deposition testimony useof Eldora Mills indicated that the Millses’
right-of-way permissive,of supportthe not As itswas adverse. for

conclusion, George King,the in thecourt cited how 1977
title,predecessordefendants’ in heimmediate told the Millses that

right-of-waycould construct a to block but wouldfence the that he
it, them, theyacurve as favor could Theto so continue to use it.

right right-apparentlyMillses at that time notdid claim a to the
of-way. testimonydeposition concerningFrom the inthis incident
1977, usingthe court inferred that Mrs. Mills shebelieved that was

right-of-way permissively duringthe the whole time she owned the
property.

808,plaintiffs, relying Place,The on Zivic v. 122 N.H. 451
challenge byA.2d (1982), reasoning arguing960 the thatcourt’s

trespassory satisfyuse useconstitutes adverse to thesufficient
hostility requirement plaintiffspossession.of adverse The are
correct, Fellows, 978, 981, 278,see Ellison v. 121 N.H. 437 A.2d 280

case, however,(1981), they go.as far as The Zivic foralso stands
proposition requisitethe that the continuous nature of the

trespassory use can broken if actualbe the owner communicates
permission Zivic,to the adverse user to cross the owner’s land. 122

812-13, case,N.H. present plaintiffs’at 451 at InA.2d 962-63. the
title,King,the trial predecessorcourt found that the defendants’ in

granted permission Mills,had his plaintiffs’ predeces­for Mrs. the
title, right-of-way permissionsor in to use the in 1977. This broke

twenty-yearthe period requiredstatute of limitations to titleobtain
by possession.adverse Because is nothere evidence that the Millses
put King they makingon notice that were an claim afteradverse
King 1977,constructed his curved fence in the use after timethat

permissive, hostile,was twenty-­not and does not count toward the
year Zivic,period. 813,adverse 122 atN.H. 451 A.2d at 963. The

rulingtrial plaintiffs’ predecessorcourt was correct in thethat used
right-of-way permissivelythe after 1977.

plaintiffs additionally argueThe that the trial court
improperly deposition testimonyrelied on the of Mrs. Mills to

right-of-way permissive.determine that the useMillses’ of the was
plaintiffs complain testimony “confusing,The that Mrs. Mills’ was

contradictory, subjective,” byand and that the court erred
imputing knowledge legal “right-­Mrs. meaningto Mills theof of
of-way” Although agreewhich she did not have. thewe with
plaintiffs deposition ambiguities, rejectthat the has its we their
arguments First,for plaintiffstwo reasons. the offered the
deposition into complainevidence and cannot now useabout its
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against them.merely testimony interpretedwasbecause the
Second, importantly, we conclude that a reasonablemoreand

testimony favor theinterpret depositionthe toperson could
Fidelity Guarantydefendants, judge See U.S. &as the trial did.

85,Shoes, Inc., 148, 153,Co., A.2d 88N.H. 461Inc. v. 123Johnson
no(1983). therefore find error.We

right-of-argue useFinally, plaintiffs even if the of thethe that
King fence, by that timeway thepermissivewas after constructed

twenty-yearadversely right-of-waythey for thepossessed thehad
right-of-theyThey had theprescriptive period. contend that used

necessary.1977, year longer Theway than trialfrom 1956 to one
testimony concerningcourt, however, Mills’ thefrom Mrs.inferred

Kings’ that herthe in 1977 that she believedconstruction of fence
court ruled thatpermissivewas from 1956 onward. The alsouse

toownership propertyof the from 1957 1964the Town Seabrook'sof
any might becauseinterrupted use the Millses have hadadverse

municipality.against apossession will not liea claim of adverse

improperly use of theheld that the Millses’The trial court
right-of-way permissive on Mills’ of mindwas based Mrs. state

subjective or motives the adverseThe intent the ofabout that use.
or failure of the adversepossessor not determine the successdo

Rather, entry possessionof his onto andpossession claim. acts“[t]he
should, regardless occupancy,the alertthe of the basis ofof land

Bruno,v. 121 N.H.true of cause of action.” Hewesthe owner his
32, 34, 1144, case,In this found(1981).1145 the trial court424 A.2d

propertypredecessorstheir in title used theplaintiffsthat the and
until theuninterrupted from 1956in a continuous and fashion

ownershipusage.stopped If not for the town’s ofdefendants that
1964, mightplaintiffs succeededland the havethe from 1957 until

possessionin claim.their adverse
byruling possession cannot bethat adverseThe trial court’s title
was, instance,against municipalitya in this correct.obtained

Although specificthis issuehave had occasion to addresswe not
possessionbefore, that for couldhave intimated a claim adversewe

municipality property proprietaryina holds asucceed where
Hampton,v. 112governmental capacity. See McInnisrather athan

57, 691,59-60, (1972). a rule288 A.2d 693-94 SuchN.H. appears
jurisdictions prescriptivein thatto be in line with the rule other

holdingagainst land forrights municipalitiescannot be obtained
270, (1986);at 360public Am. 2d Adverse Possessionuse. 3 Jur. §

Further,34, RSA(1957).at2d Possession 61255 A.L.R. Adverse §
acquireview, providing personthat shallsupports this477:34 “[n]o

anyhouse, ofany orby prescription right part of a ...a to town
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any lengthground by occupying adversely time.”public . . . it for of
right acquiredadded.) (no shall be(Emphasis See also RSA 539:6

against Although plaintiffs inby possession State). theadverse the
byseeking property rights possessionthis case are not adverse

against Seabrook, predecessors’instead want theirthe Town of but
years period,of adverse use to count towards the limitations we

use,property publicifbelieve that the was held for a the limitations
1964,period interrupted yearswas from to the of the town’s1957

ownership.

question ownershipThe next is whether the town’s of the
during holdingproperty period property forthat constituted the

supra, upheld findingpublic use. In Mclnnis this court a that “mere
title, more, 60,public 112retention of without was a use.” N.H. at

plaintiffs’in Mclnnis288 A.2d at 694. The court denied the claims
rights byprescriptive propertyof over vacant beachfront owned the

time,defendant town which it had leased to others at one but had
during period possessionnot leased the that adverse was claimed.

property governmen­The court determined that the was held in a
tal, proprietary hold, therefore,capacity.not Id. We that a
municipality holding through proceed­title to land tax foreclosure
ings, more, property governmental capacitywithout holds the in a

use,public thereby preventing runningfor the of the statute of
possessioninlimitations an adverse case. See also 55 A.L.R. 2d §

26, (1957) (no againstpossessionat 595 adverse State when State
unpaid taxes). correctlyholds title to land because of The trial court

ownershipheld that the Town of Seabrook’s of the defendants’
property interrupted running twenty-year prescriptivethe of the
period.

plaintiffs argue alternatively estoppelThe preventsthat the
denying language grantingdefendants from the in their deeds the

plaintiffs right-of-way. concept estoppelaccess to the The of has
engendered Realtymuch confusion. See 700 Lake Avenue Co. v.
Dolleman, 619, 624, 1261, (1981).121 N.H. 433 A.2d 1264 As a
general matter, types estoppel may rightsfour different of affect

property: records;in (1) estoppel by (2) estoppel by deed;real (3)
estoppel by instruments; (4) estoppel pais,inrecitals and in or
equitable case,estoppel. plaintiffs’ petitionId. In this the amended

generally,estoppel theyrefers to while in their brief to this court
equitablerefer estoppel.to The trial court determined that the

plaintiffs’ theoryestoppelreference to an must have meant
equitable hold,estoppel, estoppel by however,not deed. We that this

properly governed by estoppel bycase is the doctrine of inrecitals
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argumentmislabelingplaintiffs’ apparentThe of theirinstruments.
applicationnot dilute its to this case.does

byestoppel inrecitals instrumentsThe doctrine of
validity anydenygrantee estoppedprovides to the ofthat “a is

conveyanceoutstanding recites that theinterest to which his deed
(1964);subject. Estoppel 38(b)(3)§ see also 5 G.. . .” is 31 C.J.S.

Prop­Thompson, Law of Realon the ModernCommentaries
erty repl.); Keyes(1979) Baird, 449, 451-52,§ v. 88 N.H. 1902523

byestoppel apply).(1937)(implying707, couldthat recitalsA. 708
concerningapplies easements. 31 C.J.S.This rule to recitals

Estoppel supra.

appropriatelyMerely clarifying estoppel doctrinewhich
plaintiffsapplies however,case, does not mean that theto this

plaintiffsargueprevail. that the did notThe defendants because
rely estoppeldeed, must fail.the reservation in the theiron claim

(1982).Kirkpatrick 438, 440, 80,Jones, 122 N.H. 446 A.2d 81v.See
specifically plaintiffsagree. hadThe trial court found that theWe

any languageproduce reliance on the in thefailed to evidence of
reviewing agreerecord,the we with thedefendants’ deed. After

By demonstrating plaintiffs’finding. reliance, thecourt’s not
estoppel argument fails.

Affirmed.

All concurred.
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