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argumentmislabelingplaintiffs’ apparentThe of theirinstruments.
applicationnot dilute its to this case.does

byestoppel inrecitals instrumentsThe doctrine of
validity anydenygrantee estoppedprovides to the ofthat “a is

conveyanceoutstanding recites that theinterest to which his deed
(1964);subject. Estoppel 38(b)(3)§ see also 5 G.. . .” is 31 C.J.S.

Prop­Thompson, Law of Realon the ModernCommentaries
erty repl.); Keyes(1979) Baird, 449, 451-52,§ v. 88 N.H. 1902523

byestoppel apply).(1937)(implying707, couldthat recitalsA. 708
concerningapplies easements. 31 C.J.S.This rule to recitals

Estoppel supra.

appropriatelyMerely clarifying estoppel doctrinewhich
plaintiffsapplies however,case, does not mean that theto this

plaintiffsargueprevail. that the did notThe defendants because
rely estoppeldeed, must fail.the reservation in the theiron claim

(1982).Kirkpatrick 438, 440, 80,Jones, 122 N.H. 446 A.2d 81v.See
specifically plaintiffsagree. hadThe trial court found that theWe

any languageproduce reliance on the in thefailed to evidence of
reviewing agreerecord,the we with thedefendants’ deed. After

By demonstrating plaintiffs’finding. reliance, thecourt’s not
estoppel argument fails.

Affirmed.

All concurred.
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orally), plaintiff.on the brief and for the



684

Phinney, (MarkP.A.,Sheehan, F.Bass & Green of Manchester
orally), the defendant.on the brief and forWeaver

Bay Trainingplaintiff,Brock, &The the Great SchoolC.J.
denying(Gray, J.)appeals SuperiorCenter, itsfrom a Court order

givingpetition unenforceable a deed restrictionto have declared
Company, preemptiveSimplexdefendant, Wire and Cable athe the

conveyedpropertyright repurchase, discount, it to theat a hadto
plaintiffs predecessor. We affirm.

Baypredecessor,plaintiffs the Association forThe Great
provide(GBARC), in towas founded 1954Retarded Children

mentally supporttraining retarded children andand foreducation
early soughtprograms parents. 1960’s,In totheir the GBARCfor

permanentacquire property school,on which it could establish a
negotiations regardwith the defendant in to a 7.7-and entered into

adjacentcontainingsite, barn,and to the defendant’sacre a house
Newington. capitalplant in Because lacked the tocable GBARC

openpurchase property market,on the the defendantdesirable
agreed representing$35,000,forin 1963 to sell its site to GBARC

approxi-roughly property’s non-commercial value of70% of the
mately financing$50,000. to secure 100% forThis enabled GBARC

purchase despite Inweak financial condition.the the association’s
property1963, $135,000wasthe commercial value of the between

$150,000.and
to barred fromThe deed from the defendant GBARC GBARC
against stemmingmaintaining thea nuisance action defendant

preventedactivities and GBARCfrom the defendant’s industrial
mortgagessecuring property without thefrom additional on the

approval. repurchasedefendant’s The deed also contained the
gave present controversy:agreement which rise to the

assigns, agreesGrantee, itself, its and“The for successors
gives up operation home, school,if a or otherthat it the of

facility children, eithersimilar for the benefit of retarded
involuntarily byvoluntarily, of the destruction ofor reason

by casualty, by bankruptcy,buildings or forthe reason of
assigns,any Grantor,reason,other the its successors or

right re-purchase premisesshall have the absolute to said

seventy (70%)percentfigure“. is . . . of the. . at a which
premisesappraised for non-then valuation of the

commercial use. . . .”
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subjectplaintiff, totheconveyed premises to1971, theIn GBARC
restrictions.the 1963 deed

Statesof the Unitedsought assistance1979, theplaintiffIn the
inDevelopment (HUD)Housing and UrbanDepartment of

mentally persons onretardedforbuilding permanent residencea
agree theto financewould notNewington HUDproperty, butits

theTo enablewere removed.restrictionsproject the deedunless
declaredloan, and“rescindedthe defendantplaintiff obtain theto

agreed once HUDrestrictions, plaintiff thattheandthe deedvoid”
propertyproperty, thesecurity in thelonger interesthad ano

includingrestrictions, providing that:onesubjectagain tobewould
Propertyoperation of thegives up theplaintiff]. . if“. [the

developmentally disabled or othergroup for thea homeas
byinvoluntarilyvoluntarily, orfacility, eithersimilar

casualty, bybuildings bytheofof the destructionreason
reason, Simplexany otherbankruptcy, or forofreason

re-purchaseright saidtothe absolute. . . shall have
premises. . . .

seventy percent(70%)price ... to bere-purchase“. . . at a
premises for non-theappraised value ofof the then

use.”commercial
superiorin court1986, brought an action theplaintiffIn the

rightpreemptive declaredseeking have the defendant’sto
Esq.)Gallagher, heard(Charles T.Masterunenforceable. The

highestpresenttestimony indicating non-commercialthat the site’s
highest$2,500,000 commercialapproximately and itsvalue was

the$6,000,000. master found thatapproximately Thevalue was
site, unimproved farmlandsurrounding had beenthe whicharea

busy1963, commercial areain had become aand woodland
dealerships. The masterfeaturing shopping malls and automobile
largethat, changes, discrepancy nowlightin afound of these

of theand non-commercialexisted between the commercial values
allowing repurchase propertythe fortosite and that the defendant

“seeminglyproduce a unfairwouldof its non-commercial value70%
specificNevertheless, becausemaster ruled thatresult.” the

party anpermit a to avoidperformance could not be denied to
theagreement, plaintiff would face enforcement ofimprovident the

right. Theexercised itsprovision in the event the defendantvalid
that, theplaintiff had reaffirmedbecause themaster also ruled

1979, plaintiff could not claim that circumstancesin therestrictions
substantially deedchanged 1963 as to render thehad so since
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unenforceable. The master found that the 1979 reaffirmance
period by against perpetuitiesextended the limited the rule from

year approved1984 until at least the 2000. The trial court the
report plaintiff appealed, contendingmaster’s and the that the

preemptive right longerwas no valid both because the restriction
against perpetuitiesviolated the rule and because circumstances

changed degree specific performancehad to such a that would lead
to an unfair result.

plaintiff rulingThe contends that the trial court erred in
preemptive rightthat the 1979 “reaffirmance” of the defendant’s

period by against perpetuitiesextended the limited the rule at least
year against perpetuities providesto the 2000. The rule that no

propertyinterest in vest, all,is valid “‘unless it must if at not later
twenty-one years beingthan after some inlife at the creation of

King,the 684, 687,interest.’” Emerson v. 51,118 N.H. 394 A.2d
(1978) (quoting54 Elliot, 225, 229,McAllister v. 83 N.H. 140 A.

(1928)). may apply preemptive708, 710 While the rule not to all
rights, apply poseit has been held to to those which a substantial

Cambridge Sloperestraint on alienation. See v.Co. East Investment
Corp., (Colo. 1985);537,700 P.2d 540-41 see also 70 C.J.S.
Perpetuities (1987); Pre-emptive Rights Realty§ Annotation,25 to

Against Perpetuities Concerningas Violation Rule or Ruleof
(1971).Alienation, 920,Restraints on 40 A.L.R.3d 939-42 The

preemptive right yield plaintiffdefendant’s would to the a sale
price approximately plaintiff expect25%of the sum the could were

property freely subjectalienable,its and the restriction is therefore
Bay Council,to the rule. North Grinnell, 321,Inc. v. 123 N.H.Cf.

(1983) (improperly relying324, 114,461 A.2d 116 on Emerson v.
King proposition against perpetuities appliesfor that rule to
preemptive rights Hampshire). corporationin New As a cannot be

being, (1908),a Brown,life in see 321,Fitchie v. 211 U.S. 334 the
period years.relevant is 21 The 1963 restriction was not void at

inception, Hampshire adoptedhowever, because New has the “wait
validitydoctrine,and see” under which the of an interest will be

by actually prescribeddetermined whether it vests within the
period by whether, created,rather than at the time it is it must
necessarily period. Curtis,vest within that Merchants Bank v.&c.

(1953).225, 231-32, 207, Therefore,98 N.H. 97 A.2d 211-12 under
against perpetuities, preemptive rightthe rule the defendant’s

lapsed agreement.1984,would have in were it fornot the 1979
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void” the 1963agreement and declared“rescindedThe 1979
agreedagreement that at suchparties alsoThe to therestrictions.

property,security in thelonger interestno had atime as HUD
Property.”placed upon use of thebe theconditions “shallcertain

languageincluded, than thatslightly differentinconditionsThese
right re-purchase thedeed, tothe defendant’sin the 1963contained

value, plaintiff discon-if thenon-commercialsite for 70% of its
“reaffirming” the 1963Rather thanoperationsits on the site.tinued

on the use ofrestriction, agreement a new conditionthis instituted
the 1963 deedproperty. The that the condition resembledthe fact

parties.negate binding upon theeffectrestriction does not its
by “waitAccording against perpetuities, as modified theto the rule

21doctrine, right vest withinif defendant’s does notand see” the
security in theyears longer interestof the date HUD no has a

assumptionproperty, will be void. On thethe defendant’s interest
thisagainst perpetuities apply on the facts ofthe rule wouldthat

yearcase, 2000.come about until at least thethis would not
supraSlope Corp. withCompare Cambridge v. East InvestmentCo.

Council, supra.Bay Inc. v.North Grinnell
not, argues, impermis-agreement plaintiffThe 1979 does as the

sibly modify against perpetuities. remains in forcethe rule The rule
agreement. Inapplies the interest created in the 1979and to

addition, anyplaintiff pointed persuasive evidencethe has not to
onlyagreement portiona ofin the record that 1979 affectedthe

the site.

inplaintiff trial court erredThe also contends that the
ruling “specific performance be denied tothat because cannot

improvident agreements,” preemptivepermit persons theto avoid
arguesplaintiff that thepurchase was Therestriction enforceable.

of the 1963unfairness that would result from enforcement
agreement changes justifiesin circumstances a declarationdue to

right hold that the 1963preemptivethat the is invalid. We
1979,in but that the 1979 restrictionsrestrictions were rescinded

are for several reasons.enforceable
specificFirst, plaintiffthe has not demonstrated to this court that

unfair, findingperformance despite thatwould be the trial court’s
yield “seeminglya unfairenforcement of the restriction would

1963, GBARC, soughtplaintiff’s predecessor, toresult.” In the
capital purchase apermanent lacked the toestablish a school but

Instead, agreedopen defendant tosuitable site on the market. the
representing property’s non-sell a site for a sum 70%of theGBARC

to beThe non-commercial value was estimatedcommercial value.
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price,approximately value,the commercial and the sale35% of
roughly property’stherefore, was 25% of the commercial value.

freely accepted accompanyingthis discount and theGBARC
financing.restriction so it could secure 100%

plaintiff alleges operationsifThe that it chooses to discontinue
rightpreemptivesite, if the then exercises itsat the and defendant

plaintiffrepurchase property discount,the at a the would sufferto
includingloss, ina tremendous financial the loss of its investment

improvements upon appraisals, however,the land. Recent indicate
duringproperty’s appreciatedthe value last twothat while has the

decades, the ratio of non-commercial value toand one-half
relatively unchangedcommercial value has remained since 1963.

property’sof the non-commercialSale to the defendant for 70%
surely yield plaintiffwill than a on thevalue less to the would sale

merely foregone byopen pricemarket, but this balances the the
help addition,in Indefendant in its desire to GBARC 1963. the

plaintiff improvementsthe it made to theassumed the risk that
property subject King,Emerson v.would be to the deed restrictions.

689,N.H. A.2d at 54.118 at 394

Second, even if enforcement of the restriction would lead
by justifyresult,an itself a declaration thatto unfair that does not

the restrictive land covenant is unenforceable. This court has
plainly “[sjpecific performance cannot denied tostated that be
permit persons improvident agreements.” King,to avoid Emerson v.

obligations689-90,118 N.H. at 394 A.2d at 55. The of a contract
mayparties simplythat otherwise binds the not be avoided because

party cause itone claims that enforcement of the contract would
hardship. Enterprises Bank,v. Manchester N.H.Fuller Sav. 102

(1959).117, 122, 179, 182152 A.2d
by argumentplaintiff’sThird, that,thewe are unconvinced

justifychangedcase,in circumstances non-enforcement of thethis
hardly changedrestrictive deed convenant. Circumstances can have

substantially upholdWe therefore the trial court’ssince 1979.
rejection petitionplaintiff’sof the to have the defendant’s
preemptive right declared unenforceable.

Affirmed.
All concurred.


