
689

Hillsborough
No. 88-178

Realty,Suburban Inc.

v.

Ted Albin

13,June 1989



690

(Benjamin YardleyCullity, Kelley McDowell, onof Manchester&
plaintiff.orally),the and for thebrief

(RobertMcSwiney, Semple Douglas P.C.,Jones, J.Concord& of
orally),LynnLynn brief, Mr.E. on the andand Katherine Stine

for defendant.the
attorney general (RobertStephen Dunn, Jr.,Merrill, E.E.

attorney, bybrief), State, curiae.on for the as amicusthe brief

Realty, broughtplaintiff, Inc.,Thayer, tosuitJ. The Suburban
defendant, Teda real commission from therecover estate broker’s

agreement.listing Superiorpursuant allegedAlbin, an oral Theto
(O’Neil,J.) granted theto dismiss onCourt the defendant’s motion

listingground agreement thethat the lack of a written barred
plaintiff’s recovery Hampshire Ruleunder New Administrative

plaintiff(Rule appeals.404.05). The nowRea 404.05
only appeal whether the Newin this isThe issue raised

statutoryHampshire itsexceededReal Estate Commission
authority promulgating follow,For reasons thatin Rule 404.05. the
we affirm.

alleged followingplaintiff the facts.The in its writ of summons
plaintiffMay 31, 1985, oralthe had entered into anOn or about

listing agreement inwith the defendant which thereal estate
engageagreed plaintiffhad to the for a 5%commissiondefendant

byproperty inas in sale certain Hooksett owneda broker the of
produced ready, willing,plaintiff a and ablethe The haddefendant.

agreementbuyer purchase and on Junewho had into a saleentered
buy property.7, 1985, the oralPursuant toto the defendant’s

agreement, plaintiff $25,000was entitled to a broker’sthe
commission on the sale.

groundwrit on that evenmoved dismiss the theThe defendant to
allegationsplaintiff’s true,if the contract would bethe were

bywriting required Rulenot in asunenforceable because it was
findinggranted motion, thattheThe trial court defendant’s404.05.

assuminglisting existed,” that even the“at an butbest oral
agreement, plaintiff’s execute afailure toexistence of an oral the

bylisting agreement 404.05 barred theas mandated Rulewritten
regulationplaintiff’s recovery. The that the wascourt determined

chaptersvalidly pursuantpromulgated 331-A and 541-Ato RSA
binding upon parties.theand was therefore
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initially an rule itsWe note that where administrative or
plaintiff’s legal rights,application to athreatens interfere with the

declaratorychallenging throughproper procedure rulefor the is a
agency joinedjudgment aaction in which the administrative is as

party, agency adequate opportunityanin order to afford the to
regulation. 541-A:7;defend its SeeRSA Blue Mountain Forest Ass’n
Croydon, (1979).202, 205, 55,v. Town 119 N.H. 400 A.2d The57of

plaintiff procedure. where,However,to follow this ashas failed
validlyregulationhere, the trial court determined that the was

promulgated, uphold determination,and we that the interestState’s
validity regulationdefending prejudiced.in the of the has not been

plaintiff agencyappeal joinTo dismiss this and thedirect the to
party challenging regulationvalidity superiorinas a in the of the

accomplish needlessly judicialexpendcourt would little and
resources.

question,404.05,Rule as effective at the time of the transaction in
provided that:

agreements.“Listing providing listingEach contract for the
exchangelease,sale,of real estate for or rent shall be in

writing followingand contain the information:
(a) contract;The date of the theexecution of
(b) description property;Address, orlocation of the
(c) signatures parties;names,The addresses and of all
(d) professional amount,The fee stated as a dollar
percentage specific paidor other consideration be to theto
broker;
(e) provision expiresA under which the contract on a
specific expressly specificdate unless extended for a term

writing signed by parties.”in and the
(effective SeptemberRules,N.H. Admin. Rea 404.05 as amended

(since August (emphasis added).19, 1984) 31, 1987)amended The
plaintiff argues appealon thethat real estate commissionexceeded

authority promulgating regulation (1)its in this because: the
statutory “prohibitedofdefinition conduct” does not include the

listing agreement; (2)failure to aexecute written and the
regulation impermissibly abrogates permit-the common law rule
ting agency agreements.oral

legislature may delegateIt is well established that the to
agencies authority promulgateadministrative the to rules neces­

sary implement E.g., Opinion Justices,to a statute. 121the N.H.of
(1981);552, 557, 783, 296,Jackson,431 A.2d 786 Ferretti v. N.H.88
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However, by298, 474, adopted State(1936).A. 476 “[r]ules188
from, any waymay to, inagencies not detract oraddboards and

Accountancy,modify statutory v. Bd. 118law.” Kimball N.H. of
568, 888, (1978) (citation omitted).567, “TheA.2d 889N.H. 391

authority granted permit fill inrulemaking to to detailsis boards
If realpurpose of statute.” Id. the estateeffectuate the theto

404.05,authority promulgatingin Rulecommission exceeded this
regulation is See id.then the invalid.

systemcomprehensive forchapter aRSA 331-A establishes
brokerage practices. In 331-­regulating real RSAestate sales and

A:4-b, legislature commissionmandated that the real estatethe
to, alia,adopt “[cjonduct of licensed brokersrules relative inter the

331-A:4-b, construing provision,I. In this weand salesmen.” RSA
meaning”“plain of the words when viewedmust be mindful of the

Sup’t YDC,light Theresa S. v.in of the statute as a whole. See of
stated,53, 55, 592, (1985). we have RSA126 N.H. 489 A.2d 593 As

againstpublicchapter protectto the “‘fraud and331-A was enacted
incompetence’ ‘unscrupulousthe hands brokers and sales­at of

522, 523,Elger Corporation, 106 N.H. 214 A.2dmen.’” Corkin v.
Savings740, Company(quoting Coltin v. Manchester(1965)741

Bank, 254, 257, 208,256, (1964)).210 As197 A.2d the105 N.H.
requiringacknowledges, regulation real estateplaintiff a that

statutorywritinglisting agreements is with thisbe in consistent
however,argues,plaintiff that where the statute doespurpose. The

agreements writing,inexpressly mustnot that all such bestate
authority promulgateto a Thecommission had no such rule.the

331-A:4-b, II-IX and 331-­plaintiff draws our attention to RSA RSA
A:6-b.

331-A:4-b, aspectsparticularII-IX list of the examinationRSA
licensing empoweredisprocess which the commission toand

authorityregulate regulate ofin its to the “conductaddition to
331-A:4-b, I.and salesmen” under RSA Thelicensed brokers

not,through plaintiffIXsubjects paragraphs II are as thelisted in
believe, typesthe of conduct to bewould have us an elaboration of

regulated paragraph I.under
331-A:6-b, suspendcommission to orRSA I-XXI authorize the

circumstances, includinga license underrevoke broker’s certain
“prohibitedspecified acts ofperformingthe licensee’s certain

inpoints that nowhere the list of actsplaintiffconduct.” The out
listingmention of oralprohibited does the statute the useof conduct

However, legislature placed premiumagreements. apparently athe
agreements as an effective means ofthe value writtenon of

bytransactions,in as evidenced thepreventing real estatefraud
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writings See, e.g.,numerous references to in RSA 331-A:6-b. RSA
(requiring parties331-A:6-b,X written consent from all for whom

acting actinga broker is in a transaction where the broker is for
party); (requiring331-A:6-b,more than one RSA XI written

property upon placesconsent from the owner of which a broker a
sign); (mandating331-A:6-b,“for sale” or “for rent” RSA VII

preservation years relating anyfor three of all records to real estate
transaction). significantly, prohibitsMost the statute a licensed

“[flailing copybroker or salesman from any listing,to furnish a of
sale, lease, or other contract relevant to a real estate transaction

signatories delay.”to all 331-A:6-b,thereof without RSA XII
(emphasis added). legislature’s copy anyThe use of the words “a of
listing legislature’s contemplationcontract” indicates the that all
listing writing. merelycontracts inwould be Rule 404.05therefore

explicitly requirement already impliedstates a which is within the
(Supp. 1988)(administrative541-A:1,statute itself. See RSA XIII

agencies promulgate “implement, interpret“rules” which or make
specific” statute).a

upon reject plaintiff’sIt is this basis that we the second
argument, regulation improperthat the must be struck down as an
attempt by agency abrogatethe administrative to the commonlaw

permitting agency agreementsrule oral between realtors and
plaintiff arguesvendors. The that “no evidence exists that the

legislature intended to rewrite the common law.” As we have
regulatory requirementstated, listinghowever, the of written

agreements wholly statutoryis consistent with the ofintent RSA
chapter prevent331-A, brokerageto infraud real estate sales and

contemplatedtransactions, and indeed is within the statute itself.
accept premiseThus, plaintiff’s argument,we cannot the of the that

legislature anythe did not intend alteration of the common law
listing agreements.relative to the formation of real estate

The trial court in this “[t]hecase found that rules of the
bindingcommission are valid and law,” and,and have the force of

plaintiff’stherefore, provisionsthat the “failure to abide with the
plaintiff’sof plaintiffRea 404.05results in defeat of the claim.” The

appeal argues only regulation beyondon that the was the
authority promulgate. plaintiffcommission’s to The does not

validly promulgated, regulationcontend that even if the should not
operate to bar enforcement of an oral contract. We therefore
express opinionno on the merits of such a claim.

Affirmed.
All concurred.


