
704

Belknap
88-396No.

Reginald A. Bisson & a.

v.

Properties, Inc.Laconia Investment

13,June 1989

P.A., L. Ball(.NancyNighswander, Mitchell of LaconiaMartin &
plaintiffs.orally), for theon the brief and

Wescott, on theDyer, (Peter V. Millham& of LaconiaMillham
orally),and for the defendant.brief

Bisson, appealJohnson, plaintiffs, Reginald and FrancisTheJ.
a{McHugh, J.) approvingSuperiorfrom a decision of the Court

Morse, Jr., Esq.). reportby Thereport {Mayland Hthe Master
defendant, Laconiain favor of thefound that a reserved easement
conveying propertyInc.,Properties, in a deedInvestment contained

title, for usessuccessors in allowedto which the Bissons are
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follow,pasturage. wewhichreasonsFor thewithunconnected
affirm.

Bay,Paugusland onSmith, tract of1849, the owner of aIn John
conveyedBay,Long Boston, Railroad& MontrealConcordtothen

togetherlayout tract,encompassing withover thea railroadland
conveyedbay.layoutparcel Hetheandthe railroadbetweenthe

bypasture,part a deedland, of hiswhich had beenthe
way“reserving right in asRailroad suchsaidthe to cross

runninginterrupt andtrains thereonof thethenot to
bayrightreserving and the saidof saidto the wateralso a

Corporation as tomaintain its roadandto so constructis
watering said Pastureforaccommodationsafford suitable

reserving said land withthe wood onand alsoall timesat
interruptingpleasureright thenotsame atto cut thethe

stipulatedagreedrunning andAnd it is furtherof the cars.
herebybuildings the landerected onshall ever bethat no

exceptconveyed any purpose connectedfor businessfor
dwelling.”for athe road and notwith

Paugus Bayfrontingacquired from theontitle to landThe Bissons
August 13, wasThe landin 1956.title onrailroad’s successor

providedby warrantyconveyed thewhich thatdeedthem ato
“conveyance subject and commitmentsthe reservationsis made to

Boston, & Montrealto Concordin a deed from John Smithset forth
. .”Railroad. .

Investment)Properties, (LaconiaInc.InvestmentLaconia
May parcelSeptemberacquired which1985to thetitle in 1984and

by 1987,12, LaconiaOn Marchretained John Smith.had been
self-serving ofdocumentL. Davidson filed aand JohnInvestment

legal consequence case, of Recordin entitled “Clarificationthisno
CountyBelknapRights Use,” in theand ofNotice of Easement
rightsthey rightRegistry it, a to exercise theIn assertedof Deeds.

rights acquiredas have been“such otherin the deed andreserved
by useageproperty time[sic].” The defendant at thatover said

frontage property realthe benefit of itsforto use shoreintended
development TheDown Shores.Down and SouthSouthestate

rightshowever,concedes, whatever arethatnowdefendant
original pastureonly partthe of thein the deed benefitreserved

by Smith, and not the entirewhich had been retained Johntract
development.DownSouth

quietpetitionplaintiffs1987, to title2, filed atheOn June
alleging or, in thehad been abandonedthat the easement

rights to thosealternative, were limitedthe defendant’sthat
baybringnamely, rightdeed; cattle to thethe toin thereserved
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rightfor water and the to cut trees to facilitate such access.
Following hearing, noting plaintiffs’master,a the after the

they proveadmission that could easement,not abandonment of the
language appurte-concluded that the in the deed created a valid
Burckynant easement. Knowles,See v. 244, 247,120 N.H. 413 A.2d

(1980).Rejecting plaintiffs’585, interpretation587 the deed,of the
clearly unambiguouslythe master concluded that the easement and

rights.established four These were:
right property.“1. The to cross the
right bay’.2. The to ‘water of the
right watering3. The to suitable accommodations‘afford

pasture’.for said
right right4. The to cut wood ‘on said land with the to

pleasure.[sic]cut some at .
permitted fishing,The master found that the easement access for

swimming, skating and other activities,water-connected as well as
enjoyment rightreasonable use and of the beach. It also areserved

property irrigationto traverse the to obtain water for of the land
surroundingarea defendant’s subdivision on the remainder of the

original tract. The master limited the defendant’s access to the
northerly property prohibitedone-third of the and vehicular traffic.

appealThis followed.
appeal, plaintiffs singleOn the raise a issue: whether the court

holding conveying frontingerred in that the deed the land on
Paugus Bay rights beyondreserved extensive to use the land those

pasturage. plaintiffs’connected with It is the contention that the
right by “rightsole reserved the deed is the to cross the railroad

According plaintiffs,tracks in order to water cattle.” to the the four
“rights” by merelydeed,clauses in the deemed court,distinct the

single] right“describe[ ] [thehow is to be .exercised and . . make
parties’ obligationsclear what the are in connection with that

right.” plaintiffs arguereserved The that because the deed does not
rights, “clearly, unambiguouslyreserve four rather,distinct but

thoroughly right, rightand describes one the to use the land for
pasturage,” allowingthe court inerred uses which were unrelated

purpose specifically byto the intended to be furthered the
(1879);Butler,easement. See Abbott v. 59 N.H. 317 French v.

(1852).Marstin, 24 N.H. 440

onlyIn order to determine whether the deed reserved one
right, right pasturage,the to use the land for we must determine

meaning by parties theythe of the deed intended the at the time
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Enterprises, 765,Baldi, 760, 519Inc. v. 128N.H.Thurstonwrote it.
give(1986).297, or consistent effect“In order to construeA.2d 301

placelanguage deed, mustthe finder of the factsto the of the
partiesnearly possible position thein of the atas thehimself as

lightconveyance gather in of theand their intentiontime of the
surrounding 274, 278,Dasch,Frew v. 115N.H. 339circumstances.”

only(1975). case, however,18, the evidence20 In the instantA.2d
draftingparties’ Wein the easement is the deed itself.of the intent

language understandingdeed,of the that itstherefore examine the
meaning matter of law for this court to determine.intended is a

supra UponEnterprises 765,Inc., at A.2d at 301.Thurston 519
examining reject plaintiffs’deed,the we contention.

begin argument by notingplaintiffsThe their that the deed itself
by partSmith,states that the tract of land which was owned John

conveyed “pasture”railroad,of to the was a at the timewhich was
conveyance. Accordingof to the of American1850 edition the

Dictionary English Language, “pasture”of the the word was
grass ground feeding grazingunderstood to mean the or the orfor

plaintiffsThus, thecattle. the conclude that the drafters of
“pasture” context,easement understood the word in this and that

John Smith had therefore used the land at the time of the
conveyance feeding grazingfor the or of his cattle. Yet even if John

pasturing cattle,Smith indeed had used the tract for it does not
plaintiffs argue, draftingfollow, as that his intention in the

easement was to restrict his use of the land to activities connected
pasturage, diverge plaintiffs’with and it is here that we from the

reasoning. right by right requiredeed,The third reserved the the to
“Corporation”the to “soconstruct and maintain its road as to afford

watering pasture times,”suitable accommodations for said at all
by language right pasture.its theconnects with the The other

explicitly reservingpastureclauses, however, do not refer to the in
rights use,of and we find no reason to infer an intent to limit those
rights granted pasturage.to uses connected with

languagefact,In we find evidence from the of the deed that
broader uses were intended. While the third clause toreserves John

right wateringSmith and his successors in interest the to “suitable
pasture,” immediatelyaccommodations for said the clause

preceding right simply Bay.”it reserves a “to the water Ifof said
right bay right only bringthe to the water of the reserved a to

argue,plaintiffswater,cattle to the as the drafters of the easement
broadly clause,need not have included this worded as it would have

surplusage given rightexpress wateringbeen the to accommoda-
Lyford Laconia, 220, 222, 1085,tions. v.See 75 N.H. A.72 1088
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every partmeaning givenconstruing(in(1909) iftoisa deed
unlikelyargueAlthough plaintiffspossible). that Smithit is John

generalbay,“go boating” of ain the his reservationintended to
right make usewith an intent toconsistent at leastto the water is

cuttingswimming, fishingbay ice, notand isorof the for
feedinggrazingpasture areaas a orof thewith his useinconsistent

cattle.for
whySimilarly, the draftersto understandwe find it difficult

language drafting clause,in the fourthbroadwould have used such
rightby land with the“the woodon saidreservedwhich John Smith

runninginterruptingpleasure, of thethenotthe same atto cut
onlythey cattle hadthat hiscars,” intended to ensureif had

languageadequate sets forthThe of the deedto the water.access
cuttingpleasure,”right of woodand thecut wood “ata tobroad

pasture. lackas a Given thewith of the landnot inconsistent useis
languagequalify deed, we findof thetheof an intent toof evidence

right limited,intended to be sothe wasto conclude thatno basis
argued by plaintiffs.theas

inconclusion, was correctthat the courtIn we hold
onlyfinding onenot intended to reservethe easement wasthat

bay,bringingspecific right, that eachcattle to the andthat of
right. givingIna distinctin the easement reservedclause found

rights easement, of factin the the finderreservedcontent to the
light“in of the“reasonable” usewhat constitutes"must determine

includingsurrounding circumstances, uses of boththe location and
advantagetakingbyproperty,parties’ theinto considerationand

disadvantage the other owner causedtoowner’suse and theof one
by Delaney 819, 821, 394,Gurrieri, 451 A.2d122 N.H.use.” v.that

(1982). case, concluded that thethe masterIn instantthe395
bayright for water-basedof access to thereserved aeasement

originalirrigationright of theforto obtain wateractivities and a
regarding where andrestrictionsformulatedtract. The master also

plaintiffsthe doobtained. Sinceaccess could bein what manner
findingschallenge awhat constitutesas tothe master’snot

only findingchallengerights, thebutof the“reasonable” exercise
purposerights thelimited towhich were notreservedthat the deed

pasturage, use.”“reasonablethe issue ofwe do not addressof

Affirmed.

All concurred.


