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attorney general (Tina Schneider, assistantArnold,P.John
attorney general, orally), the State.and foron the brief

Bjornappellate Concord,defender,Green, andofJoanne assistant
(Ms.Lange, public brief, Mr.defender, the andGreenonof Concord

Lange orally), for the defendant.

challenges SuperiorBrock, an order of theThe defendantC.J.
J.) authorizing pending(Gray, his trial forhis detentionCourt

appeals pursuantdegree 597:6-e, IIIHe to RSAmurder.second
holdingcontending(Supp. 1988), trial court erred in histhat the

hearing and violatedthan 72 hours after his arrestmoredetention
againstright him under the Stateconfront witnesseshis to

bypresentby allowing anto its evidencethe StateConstitution
calling anyproof, 597:6-a,VIIwitnesses. See RSAwithoutoffer of

stayed respect1988). processing(Supp. with to the first issueWe
argued,already accepted, briefed, weand andas it had been

lightquestion in our decision inconsideration ofthat forremand
(1989).634, We further holdA.2d 997557Hall, 131 N.H.State v.

long suppliesmay by proofproceed so as itoffer ofthat the State
meaningful the defendant’scan makea or witnesses whowitness

partright cross-examination, in andwe therefore affirmandto
remand.

floatingbody Jr., inMiville, thewas discoveredThe of Richard
by policeDuring questioningAugust 23, 1988.River onMerrimack

day, Poulicakos,defendant, that onP. admittedthe next the James
days,apartment. the23rd, Withinstole coins from Miville’sthe he

Hampshire, ahe later was arrested onleft anddefendant New
JanuaryDiego,fugitive 5,1989.California, Afterin onwarrant San

Hampshire, a motion forthe State filedhe was returned to New
1988).(Supp.pretrial detention under RSA 597:6-a
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hearing, prooftheAt detention the made an offer ofState
regarding departuredeath,the of thecause victim’s the defendant’s

Hampshire, inculpatoryfrom New and the defendant’s statement
police objected, arguinginto California. The defendant that

allowing proceed by proofthe State to offer of violated his due
process rights andto confront cross-examine adverse witnesses and

challenge presented.to otherwise evidence The court overruled the
objection. onlyThe defendant then the Statecross-examined

present, police captain investigationwitness the who headed the
detained,into Miville’s Thedeath. court ordered the defendant

finding “apparentlythat the hadbecause defendant admitted
causing “already State,”the death” of Miville and had the hefled
posed flight,a serious risk of noand condition or combination of

reasonably appearanceconditions would assure the atdefendant’s
(Supp. 1988).597:6-a,trial. See RSA VI

appeal superiorThe defendant contends on that the court’s
interpretation (Supp. permitting1988),597:6-a,of RSA VII the

present hearing by proof,State to atevidence his detention offer of
anypresenting rightwitnesses,without hisviolated of confrontation

Const, pt. I,under the State N.H.Constitution. See art. 15. We
disagree.

pretrial hearing anyaAt detention held “to determine whether
reasonablycondition or of .combination conditions . . will assure

appearance person safetyrequired personthe of the as or the of the
any person community.or 597:6-a,of other or the . . .” RSA VII

(Supp. 1988), opportunitya defendant “shall be afforded an to
testify, presentto behalf,witnesses ownon his to cross-examine

hearing,appear presentwitnesses who at the and to information
by proffer generally Hall,or otherwise.” Id. See State v. 131 N.H.

provides concerning634, A.2d 997. The statute also557 that “rules
admissibility applyof inevidence criminal trials do to thenot
presentation hearing.”and consideration of information at the RSA

(Supp. 1988). respect597:6-a, VII The statute is silent with to
may convincingthemeans State use to meet burden ofits the court

pendingthat the defendant should be detained Id.trial.
construing languageFederal courts identical in federalthe bail

3142(f), permitted governmentstatute, §18 U.S.C. have the to
proceed by proffer required presentand have not it to live

(11thGaviria,witnesses. v. 667,United States 828 F.2d 669 Cir.
1987); (2nd 1986);Martir,United v. 1141,States 782 F.2d 1145 Cir.

(1stAcevedo-Ramos,United States 203,v. F.2d755 207-08 Cir.
1985). judgesstatute,Under the federal trial theretain discretion

require presentation proffer’sto of live witnesses thewhen
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put question.credibility States v. Acevedo-into Unitedhas been
supraRamos, at 207.

(Supp. 1988),597:6-a, as underthat RSA VIIWe hold under
bymay proffer.government proceed If thelaw, thethe federal

accuracy proffer,questions theabout the of State’sdefendant raises
require presentprosecution toto witnessesthe court can the

proof. supraHall, 639,v. A.2dbuttress of at 557its offer See State
supra.1000;at States v. Acevedo-RamosUnited

rightFurthermore, cross-­the defendant has the “to
hearing.”appear 597:6-a, VIIwho at the RSAexamine witnesses

meaningful,right(Supp. 1988). StateIn make this theorder to
effectivelycapable beingsupply witness witnesses ofmust a or
supra. Av.States Acevedo-Ramoscross-examined. See United

reporter gatheredmere ofwitness must be more than a information
byby example, suppliedcase, thethe witnessIn this forothers.

leadinginvestigation soughtand the warrantState led the homicide
beingcapablearrest; he was therefore ofto the defendant’s

effectively however,State, makeThe notcross-examined. need
underlying ofthe information its offeravailable all the sources of

suspendsproof. the rules of evidence for detentionThe statute
hearings, (Supp. 1988),597:6-a, and thereforeRSA VII witnesses
may hearsay testimony.present opportunityIf withunsatisfied the

accuracy proffercross-examination, isif the of the State’sfor and
alwaysquestion, call adverse witnesses otherin a defendant can as

supraHall, atv.sources the State’s information. See Stateof
639, 557 A.2d at 1000.

court,that which actedcontends the trialThe defendant
conformity processprocedures,in violated the State duewith these

Const, protections applypt. processI, art. 15. Dueclause. N.H.
hearing, potentialwhere, anin a detention individual faces aas

liberty.deprivation Gamble, 771, 775, A.2dre N.H. 394of In 118
challengeddetermining procedures(1978).308, In whether310

libertynecessary protectprocess interest, weto aafford the
followingconsider the factors:

by (2)“(1) private action;the officialinterest affectedthe
deprivation of such interestthe risk of an erroneous

probablethrough procedures value,used, ifthe and the
any, safeguards;procedural andorof additional substitute

including(3) government’s interest, the functionthe
that thethe and administrative burdensinvolvedand fiscal
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requirementsprocedural wouldadditional or substitute
entail.”

275, 285, 331, (1936).Bagley,Petition 128 513 A.2d 338-39N.H.of
First, inin a defendantWe address each of these factors turn.

hearing remaininga detention in freehas a substantial interest
pending trial.

Second, hearing provideproceduresthe followed at a detention
adequate safeguards against deprivation of aan erroneous

liberty. challengeA to thedefendant’s defendant has the means
by State, bycross-examining presentState’s case witnesses for the

witnesses, bypresenting presentingother evidence relevant under
597:6-a, and, raising(Supp. 1988), if inESA VII successful

byquestions accuracy proffer, convincingabout the of the State’s
require present supportingthe court to the State to witnesses. See

Hall, 639, witnessesState v. 131 at A.2d at 1000. BecauseN.H. 557
may 597:6-a,report hearsay testimony hearings,in detention ESA

(Supp. 1988),VII the substance of the State’s evidence would be
regardless by prosecutormuch the same of the orwhether offered

by hearsay.repeatinga witness
Third, requiring throughpresent livethe State to its case

witnesses notwould increase the fiscal and administrative burdens
only court, prosecutionon the on and on lawbut also the

prolong proceeding,enforcement demandofficials. It would the
witnesses,preparation appear-additional and necessitate thewith

presentance of law enforcement officials to the State’s evidence.
considering factors,BagleyAfter the that thethree we conclude

present hearing throughState need not at aits evidence detention
procedures placelive the inwitnesses because do not violate due

process under our constitution.
argues, however,The indefendant that a defendant a detention

receive,hearing least, safeguardsproceduralshould at the the
facing grantafforded a convicted defendant revocation of a of

liberty, rightconditional which include “the cross-to confront and
Perrin, 1083,Staplefordexamine adverse witnesses.” v. 122 N.H.

1088, 1304, (1982). Moody Cunningham,453 A.2d In1307 v. 127
550, out,(1986), pointsN.H. 503 A.2d 819 the defendant this court

testimony, bystated that “live tested confrontation and cross-
examination, achieving”theis time-honored method for accurate

554,factual determinations. Id. at 503 A.2d at 822.

Stapleford Moody requiresWe conclude that neither nor the
put arguingState to on live witnesses when for a defendant’s

pretrial detention. In ofneither those cases did the defendant have
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familiar with theopportunity to cross-examine a State witnessan
liberty.upon justify deprivationa of Therelied toevents

hearing,right to cross-examination at the detentiondefendant’s
clause,by byguaranteed processthe due see RSAstatute as well as

Const, I, 15, by597:6-a, pt. is(Supp. 1988); N.H. art. satisfiedVII
knowledgeablesupplying witness who can be cross-the State’s a

effectively.examined

face-to-face,right confront adverse witnesses asThe to
cross-examination, pre­inseparate right not absolutefrom the to is

555,Moody, supra A.2d at Theproceedings.trial at 503 822.See
byright opportunity forto confrontation is satisfied hisdefendant’s

by opportunity questionsand his to raise aboutcross-examination
accuracy proofproffer in his own offer of orthe of the State’s

witnesses, inducing requirethrough the court to the Statehis own
proffer. v.produce supportingwitnesses its See United Statesto

Acevedo-Ramos, 755 F.2d at 207-08.
employed proper proce-hold that the trial courtWe therefore

guidelines preservingcompliedwhich with the statute’s whiledures
process rights.the defendant’s due

part;in remanded.Affirmed

Batchelder, J., dissented; the others concurred.

Batchelder, J., dissenting: respectfullyI dissent from the
today prosecutionopinion expressed permitsas it the toinsofar

by pre-trial proceedings. I wouldproceed proofof in detentionoffer
hearing forreverse the trial court’s decision and remand for a new
Perrin,first, holdings Staplefordprior in v. 122two reasons: our

1083, Moody Cunningham,(1982)N.H. A.2d and v. 127453 1304
550, require(1986)N.H. A.2d 819 the State to use witnesses503

case; second, analysis the consider-presentingwhen its and an of
275, 285, 331,Bagley, 128 N.H. 513 A.2dations listed in Petition of
they weigh in(1986) the conclusion that favor of338-39 leads to

meaningfulrequiring thewitnesses who can make defendant’s
right to confrontation.

Stapleford Moody, procedures usedIn and we held that theboth
respectively,reimpose suspended parole,to revoketo a sentence or

opportu-inadequate the defendants did not have anwere because
uponnity with the events reliedto confront a State witness familiar

liberty.justify deprivation Moody, particular,in isto a of
There,regard. hearing thein in a to revokeinstructive this
alleged violations,parole the State’s evidencedefendant’s because of

testimony by concerningsolely parole officer theconsisted of the



715

subsequent 552,defendant’s arrest and indictment. 127 N.H. at 503
general rule,A.2d at then,820. We hold that a there must“[ a]s

strong preferencebe a for confrontation and cross-examination
may abrogated onlywhich upon specificbe finding gooda of cause

denying 555,for 822;confrontation.” Id. at 503 A.2d at see also
Morrissey Brewer, 471,v. (1972) (good408 U.S. 487 cause for
denying may might subjectconfrontation exist when witness be to

identityharm if disclosed). To allow “the State to meet its burden
proof entirely by hearsayof use of or testimonysubstitutes for live

regard rightwithout for the to confrontation would theeviscerate
process protectionsdue Stapleford.”of Id.

majority not,The opinion my view,in distinguish persua-does
sively Moodythe situation in from inthe one this case. The effect

today’s holdingof is to allow the proofState to meet its burden of
deprive presumptivelyto a person libertyinnocent of on the basis
hearsay only,of regardevidence rightwithout for the to confront

Moodythe State’s Stapleford specificallywitnesses. and prevent this
basis,result. On that I libertywould reverse and Aremand.

importantinterest is never more points processthan at the in the
where presumedthe defendant is innocent.

I also would add that I majority’s analysisdo not find the of
Bagley convincing. todayBecause the court holds that the State

providemust a witness who can meaningfulmake the defendant’s
right to statute,cross-examination 597:6-a,under the see RSA VII
(Supp. 1988), the additional administrative requiringburden of the

putState to on priorsuch a witness to the defendant’s case is
minimal, at best.
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