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subsequent 552,defendant’s arrest and indictment. 127 N.H. at 503
general rule,A.2d at then,820. We hold that a there must“[ a]s

strong preferencebe a for confrontation and cross-examination
may abrogated onlywhich upon specificbe finding gooda of cause

denying 555,for 822;confrontation.” Id. at 503 A.2d at see also
Morrissey Brewer, 471,v. (1972) (good408 U.S. 487 cause for
denying may might subjectconfrontation exist when witness be to

identityharm if disclosed). To allow “the State to meet its burden
proof entirely by hearsayof use of or testimonysubstitutes for live

regard rightwithout for the to confrontation would theeviscerate
process protectionsdue Stapleford.”of Id.

majority not,The opinion my view,in distinguish persua-does
sively Moodythe situation in from inthe one this case. The effect

today’s holdingof is to allow the proofState to meet its burden of
deprive presumptivelyto a person libertyinnocent of on the basis
hearsay only,of regardevidence rightwithout for the to confront

Moodythe State’s Stapleford specificallywitnesses. and prevent this
basis,result. On that I libertywould reverse and Aremand.

importantinterest is never more points processthan at the in the
where presumedthe defendant is innocent.

I also would add that I majority’s analysisdo not find the of
Bagley convincing. todayBecause the court holds that the State

providemust a witness who can meaningfulmake the defendant’s
right to statute,cross-examination 597:6-a,under the see RSA VII
(Supp. 1988), the additional administrative requiringburden of the

putState to on priorsuch a witness to the defendant’s case is
minimal, at best.
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Davis,Arnold, attorney general assistantS.P.John {John
orally),attorney general, for the State.on the brief and

defender, Concord, byGreen, appellate of briefassistantJoanne
orally, for the defendant.and

Johnson, Superiortheappeals from an order ofJ. The State
by quashgranting the defendant to an(Gray, J.) a motionCourt

degree RSA 631:2.charging him with second assault.indictment
reverse and remand.We

defendant, Pelky,8, 1986, struck athe MichaelOn October
Ginalski,Mr. whobicycle by with his truck.ridden Walter Ginalski

borderingfog line theriding white southboundhad been near the
collision,thein Auburn at the time ofBypass Route 28lane of
incident,in Based on thisthe bones his back.fractures tosustained

JuryCounty an indictment onRockingham returneda Grand
degree12, 1986, charging the defendant with secondNovember
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quash1987, to the25, movedthe defendantOn Marchassault.
ground to meet the Stateit failedthe thatindictment on

objectionrequirement specificity. the State’sOverofconstitutional
grantedhearing, superior the motion.courtafter a theand

grand juryMay indictment,5, 1987, a secondreturnedOn the
degreeagain charging Theassault.with secondthe defendant

subject appeal,indictment, stated:of thiswhich is the
defendant] . . .8, 1986, ... at Auburn“[On theOctober

degree inassault thatcrime of seconddid commit the
beingbicyclistgood conditions, with aweatherunder

anyclearly visible, conditions thatand without traffic
fogrequire the white line onhim to drive nearwould

highway approximatelyByPass 28, that is 27a two lane
impactpoint of with anotherfeet inches wide near thesix

beyond fogpavement line, he drovethe whitefour feet of
ByPasssoutherly 28 near thea truck in a direction on

bicycle beingfog ridden near thewhite line and struck a
bysoutherly ByPassfog in on 28white line a direction

thereby recklesslyGinalski, seriousWalter and caused
bodily injury Walter who sustainedto the said Ginalski

in result of collisionfractures to the bones his back as a this
M

groundquash indictment on the thatThe defendant moved to the
requirement ofit too failed to meet the State constitutional

claims,anyspecificity. tieHe did not raise federal constitutional
failing allegewas deficient in to aclaimed that the indictment

statingrecklessness,”“definite or act of that “this indictmentovert
merely the circumstances of an accident and then assertsdescribes

resultinginjuries werethe conclusion that from that accident
‘recklessly According defendant, he found itcaused’.” to the
impossible any,risk, [he]discern “what iffrom the indictment to

consciously disregarded. Thus,was aware of and then it is also
Followingimpossible [him] meet.’” afor to ‘know what he must

hearing 2, 1987, the trial court ordered theheld on October
quashed. appealed pursuant 606:10,toindictment The State RSA

11(c).
Hampshire providesI,Part article 15 of the New Constitution

anysubject crime, offense,“[n]othat for orshall be held to answer
substantially formally,fully plainly,until the is andsame and

guaranteedescribed to him . . . .” This constitutional is effectuated
may byinvolving punishablein cases offenses which be death or

byimprisonment year, partly601:1,for more than one see RSA
fully,indictment, ]“set[means of the which must forth the offense
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plainly, substantially formally” inand order to be deemed
argued below,sufficient. RSA The601:4. defendant and the trial

apparently agreed,court that the indictment failed to meet this
by neglecting specify bystandard to the overt act which the

recklessly. appeal, arguesdefendant had acted On the State first
allegation chargingthat an of inrecklessness an indictment a

specific-result specify creatingcrime need not the conduct the risk
question. argues specificationin The State next that if of an overt

required, sufficientlyact is the indictment in this case describes
such an act.

agreeWe with the State that the indictment in the instant
specifycase can be read to an overt act of recklessness. theUnder

recklesslypersonCode,Criminal a acts when he is aware of and
consciouslydisregards unjustifiablea substantial and risk that a

bodily injury,crime, case,material inelement of a this willserious
11(c).626:2,result from his conduct. See RSA “The risk must be

degree consideringthat,of such a nature and the circumstances
disregard grosshim,known to its constitutes a deviation from the

law-abiding personconduct that a would observe in the situation.”
bytruck, defendant,Id. The indictment that thestated driven the

bicycle, by movingvictim,and a ridden the were south near the
fog Bypass day goodwhite line of Route on a28 clear and under

charged byroad canconditions.We infer that the reckless conduct
the indictment consisted of the defendant’s awareness and
disregard travellingtruck,of the risk that his which was near the

fog presumably moving greaterwhite line and which was at a
speed bicycle, the-bicycle,than the would overtake and strike which

travelling fog However,was also near the white line. our
specifydetermination that the indictment can be read to an overt

standing requires permitsrecklessness, alone,act of neither nor a
finding requirementthat the indictment meets the constitutional

specificity.of

that,We inhave before held order for an toindictment
constitutionally sufficient,be deemed it must “inform the defendant

charged specificityof the offense for which he is with sufficient so
preparedthat he knows what he must be to meet and so that he

protected being put jeopardy againis infrom once for the same
Inselburg, 824, 827, 457,offense.” v.State 114 N.H. 330 A.2d 459

(1974)(citations omitted); Stearns, 475, 488,see v.State 130 N.H.
(1988)(citations omitted);672, Therrien,547 A.2d 679 State v. 129

(1987).765, 770, 346,N.H. A.2d An will533 348 indictment enable
prepare protect againsta defendant to for trial and him double
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“alleges of an offense that is identifiedjeopardy if it all the elements
Therrien, 770,supra A.2dby v. at 533pleaded facts. . . .” State

identified,However, “therespecific offense has beenat 349. once a
identify byindependent requirement to the actsfurther andis no

may Id. Thecommitted that offense.”which a defendant have
by inquiringsufficiency not whetheran indictment is determinedof

bycomprehensive,certain and butindictment could be morethe
of the offense anddetermining the “elementswhether it contains

againstspecific chargesenough warn the accused of thefacts to
257,Co., 255, A.2dNews 118 N.H. 387him.” State v. Manchester

Stearns, 488,324, supra at 547 A.2d at 679.(1978); see v.327 State
by grand jury, which is thetheindictment returnedThe second

charged withappeal, the defendantat issue inindictment this
degreedegree assault isThe crime of secondsecond assault.

recklesslyperson “[kjnowingly or causes seriouscommitted when a
charged thatbodily injury The indictmentto another.” RSA 631:2.

bodily“recklessly injury” to acaused seriousthe defendant had
date, specific specificspecific person, specific on a section of aon a

by driving a Ford truckspecific conditionsroad under weather
bicycle beingfog [striking] a ridden near“near the white line and

fog by . . . sustainedline ... Walter Ginalski whothe white
this collision.” Theto the bones in his back as a result offractures

by that the defendant had thusconclusion drawn the indictment
bodily injuryrecklessly makes it clear that the Statecaused serious

consciouslyprove of andintends to that the defendant was “aware
disregarded] unjustifiable hisa substantial and risk” that conduct

bodily injury,would cause serious and that the risk was of such
him,degree that, given the circumstances known toa nature and

disregard “grossits constituted a deviation” from the conduct which
626:2,by law-abiding person. 11(c).would be observed a See RSA
indictment,quashingsuperior inWe hold that the court erred the

clearly beingas it informed the defendant that he was accused of
consciously disregardingaware of and a risk that he would cause

bodily injury,serious which was realized when his truck struck the
bicycle by indictment,ridden we doWalter Ginalski. Based on this
not see how the can bedefendant claim that he would unable to

jeopardy protectioninvoke “double or educate his counsel on
offense, investigation,whatever he knows about the so that

discovery begin.”preparationand other trial can See State v.
Therrien, 770,129 N.H. at 533 A.2d at 349.

sufficiencyBecause we conclude that the of the indictment turns
allegedon whether the from whichindictment conduct recklessness

may inferred, Gilbert,holdingbe we address the in State v. 89 N.H.
134, (1937), support194 A.728 on which defendant relies to histhe
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specified. Gilbert,bean act of recklessness mustclaim that overt
charging1937, thein involved an indictmentwas decidedwhich

operating andvehicle in a reckless mannerwith a motordefendant
thereby causing in that casedeath. The indictmentsomeone’s

operatecharged invehicle aa motorthat the defendant “did
highway, bypublicupon . . . and reason of saidmanner areckless

operation did cause the death” of anof said motor vehiclereckless
supraGilbert, 135,194at A.2d at 729.This courtindividual. State v.

groundquashed “actthe that because no overtthe indictment on
alleged,”predicated thecould be is hereon which recklessness

description of thea fair and fullindictment does “not contain
charged.” 136, thatId. at 194 A. at 729. The court foundoffense

“naturethe failed to inform the defendant of theindictment thus
against him with sufficient definitenessand cause of the accusation

prepare reasons, however,Id. There areso that he can for trial.”
why require specification an overt act of recklessnesswe do not of
in the instant case.

First, decided, what constituted recklessat the time Gilbert was
statutorilyoperation See Stateof a motor vehicle was not defined.

Soucy, (1951); Yosua,233, 234, 838, 840 State v.v. 97 N.H. 84 A.2d
(1940). 11(c)626:2,181, 182, 370, RSA now91 N.H. 16 A.2d 371

beingspecifically in terms of aware of adefines reckless behavior
chargeddisregarding withThus a defendant nowrisk and the risk.

“recklessly”causing bodily injury State willserious knows that the
disregardedprove a substantialto that he was aware of andhave

bodily injuryunjustifiable that would occur.and risk serious
verySecond, fewat issue in-Gilbert containedthe indictment

specifying the road where thefacts the offense. It did not describe
place precisely and victimor where the defendantaccident took

accident, the indictmentwere situated at the time of the as does
present indictment,the it did notin the instant case. Unlike

conditions, that the victimor statedescribe the traffic or weather
“clearly fact, in failed toIn the indictment 'Gilbertwas visible.”

broughtwhich the death. Thestate even the overt act about
chargedsimply conductthat the defendant’s recklessindictment

contrast, in instant caseIn the indictment thehad caused the death.
specifies in line of travel that ledthat the continued adefendant

bystriking bicycle Becausethe victim with his truck.to the ridden
charging with secondthe defendantwe find that the indictment

sufficiency,degree weassault the constitutional test formeets
and remand the case.reverse the order of the trial court

remanded.Reversed and
All concurred.


