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Strafford
No. 88-128

XydiasA.Vassilios

v.

CompanyDavidson Rubber & a.

28,June 1989

Shaheen, Capiello, Gordon, (WilliamStein and of Dover H.
brief,Volinsky VolinskyShaheen and Andru H. on the Mr.and

orally), plaintiff.for the
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Tanguay (RaymondHallisey, P.A.,Ouellette, ofand DoverDibble
orally),and for the defendants.on the briefR. Ouellette

Companydefendants,Brock, Davidson Rubber andC.J. The
Company, appeal offrom an order theFireman’s Fund Insurance
sustaining plaintiff’s appeal(Temple,J.)Superior the fromCourt

compensationdepartment termination of workers’of labor’sthe
Xydias,plaintiff, wasVassiliosThe court found that thebenefits.

totally entitlingdisabled, him to of the workers’thus benefits
compensation 281:21, :23, :37-a. Because weSee RSAstatute.

findingsupport ofto a totalthe is sufficientconcludethat evidence
disability, affirm.we

immigrantGreek-speakingplaintiff sixty-six-year-oldThe is a
occupation 9, 1982,laborer ended on Marchas a manualwhose

injury plantthe of theata work-relatedwhen he sustained
injuryCompany, Thedefendant, in Dover.RubberDavidson

plaintiff’spain the leftradiated downin lower back whichresulted
twenty-three days beganhospitalizedleg. plaintiff andforThe was

disabilityreceiving also receivedbenefits. See RSA 281:23.Hetotal
disabilitypartialpermanent for aRSA 281:26 10%a award under

subject appeal.leg,disability thisis not the ofto his left which
by family physician,plaintiff initially PeterThe was treated his

surgeon,Lampesis, aM.D., later referred him to traumaT. who
Demopoulos, with Dr.M.D. He continued treatmentJames T.

Demopoulos fall of 1985.until the
hearingfollowing department atOctober, 1985, heldIn a labor

Company,request InsuranceFireman’s Fundthe of the defendant
plaintiffhearing that the was281:40, determinedthe officerRSA

employmentgainful his workers’and terminatednot fromdisabled
compensation was twoThe for this decisionbenefits. basis

plaintiffinvestigator,by privatevideotapes, of thetaken a
requiredgardeningperforming variouswhichoutdoor activities

emptyingpushingphysical exertion, asuch as andlevels of
superiorplaintiff appealeddigging.wheelbarrow, to theand The

hearing.requestingcourt, de novoa full
hearing videotapes,theat the includedadmittedEvidence

testimony physiciansopinions who had examinedofmedical and
injury.plaintiff physician, Dr. RichardOnefor hisor treated the

Levy, plaintiff Prioron behalf of the defendants.theL. examined
Levy reportvideotapes,viewing of hisDr. in thethe statedto

totally perman-“probablyplaintiff was andthatexamination the
changedLevyviewing videotapes,ently hisDr.thedisabled.” After
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stating person Xydias’s subjectiveopinion that “no with Mr.
complaints possiblycould do the activities that observed.”[he]

December, 1985, soughtIn plaintiffthe the treatment of Jonathan
M.D.,Holzaepfel, orthopedic surgeon changedL. an who also his

opinion viewing videotapes.medical after the Dr. Holzaepfel
by depositiontestified that the activities he onobserved the

videotapes ordinarilywere not consistent with what he would
expect person plaintiff’s complaints.from a with the

Dr. Demopoulos, surgeonJames T. the trauma who treated the
1985, testified,plaintiff viewingfrom 1982 until after the

videotapes, plaintiff lightperform dutythat the would be toable
work on probablya full-time but hebasis that would have flare-
ups yeartwo or three times a when he would be unable to work.

Lampesis, plaintiff’s familyDr. Peter physician,the also viewed the
videotapes. deposition agreedIn plaintiffhis he that the was

onlycapable work, day.perof limited for one to two hours
physician, Sakellarides, orthopedicThe fifth Dr. T.Harilaos an

surgeon plaintiff September, 1986,who examined inthe testified
plaintiff any occupation requiresthat the was for“disabled that
exertion,”physical plaintiff]and hethat believe could“d[id not] [the

carry heavy occupation bending,lifting, pushing, heavya of manual
plaintiff perform lightwork.” The witness indicated thethat could

Althoughwork. Dr. videotapes,Sakellarides did not view the he
plaintiff’saware ofwas the actions.

Sustaining appealthe department,from the decision of the labor
superior althoughthe videotapescourt found that the resulted in

changea substantial examiningin the ofevaluations three
physicians, LampesisDoctors and Sakellarides to“continue be of

opinion petitioner gainfulthe the perform employ-that cannot
althoughment.” The court plaintiff “appearsfurther found that the

occasion,”to over-state his condition on “attempts]and he to do
physical home,”some work around his it did not lead the court to

disability anyconclude that “his less than that determined[was]
by Department, 1984,6,the on June when he was awarded

partialpermanent disability.”

argueThe findingdefendants thethat trial court erred in
plaintiff totallythe failedand to take into considerationdisabled
totality of of physicians.the all the from allevidence five Our

standard of review in this case is well settled. “The trial court’s
injury bydetermination as to the existence of an suffered a

disability resultingandclaimant the extent of the therefrom are
questions of fact that competentwill not be disturbed if there is

in reasonablyevidence the record from which that decision could
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City 496,Smith, 495, A.2d119Rochesterv. N.H. 403be made.” of
(1979); Catelli-Habitant, 519,Inc., 517,122 N.H.421, v.422 Talbot

Dep’t,City(1982);858, Lessard v. Manchester Fire446 A.2d 859 of
(1978).365,43, 46, The defendants contendN.H. A.2d 367118 382

for the trialit and an abuse of discretionthat was unreasonable
testimonydisregard physicians and toof three ascribeto thecourt

testimony Lampesis Sakellaridesto of Doctors andconclusions the
agree the assertion thatWe with defendants’not contained therein.

plaintiffspecificallyphysicians thedid not state thattwothese
theygainful employment;perform fact, inindicatedincould not

doingtestimony physically capableplaintiff ofthe wastheir that
finding disability,light however, doesA of totalsome sort of work.

abjectliterally upon of “utter anda determinationnot rest
Compen­helplessness.” Larson, Law of Workmen’s2 A. The

along majority57.51(a) Hampshire,(1987). with the§ Newsation
jurisdictions, employee“[i]frule an cannotfollows the thatof

quality,perform inlimitedthan those which are soservices other
reasonablydependability, quantity themor that a stable market for

may totallyexist, be ashe well classified disabled.”does not
King 1064-65,Co., 1061,N.H.v. 117Servetas Chevrolet-Oldsmobile

(1977) Armstrong(citing Hotel,750, v. Lake Tarleton752381 A.2d
(1961)). Further,410,450, 453, we have174 A.2d 413103 N.H.

may part-timefinding persona be able to dostated that “a that
finding temporarynecessarily a of totalnot rule outwork does

always partialdisability require tonor that it be reduced
supradisability.” Servetas, 1064, atat 381 A.2d 752.

althoughagree that, the evidence revealedwith trial courtWe the
perform physicalplaintiff tasks whichwas tothat the able

precludephysicians, adid notto thisexceeded his statements
findingdisability. supportedfinding amply atotal The recordof

anyperformphysicallyplaintiff coulddisabled and notthat the was
heavy manual labor.

apparently spoke nolittle orthat the defendantEvidence
yearssixty-four superiorEnglish, he old at the time of thethat was
only elementaryhearing, an levelhe had schoolcourt that

performlaborer,education, that he couldthat was a manual andhe
periods, supportedonly light the court’swork for limited time

employabilityfinding totally in andterms ofthat he was disabled
“‘Inability get directlyearning capacity. work, ato traceable to

disabilitymay establishinginjury,compensable inbe as effective
Armstrong, suprainability perform 453, A.2dat 174to work.’”as

Compen­(quoting Larson, The Law Workmen’s2 A. ofat 413
reject57.61(a) (1987)). Moreover, we the defendants’§sation
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argument totality thethat the court failed to consider the of
fact,physicians.evidence from all five it within theAs trier of was

testimonytrial court’s sound discretion to credit or discredit the of
Mills, 127, 129,expert witnesses. See Condiles v. Waumbec 95 N.H.

726, 21,(1948); also Admin.58 A.2d 728 see Wheeler v. School Unit
666, 672, 980, hold, therefore,(1988).130 N.H. 550 A.2d 984 We

competent supportthat there was trialevidence to the court’s
finding plaintiff totallythat the was RSA 281:23.disabled. See

holding, rejectBecause of our we the furtherdefendants’
argument failing uponthat the in thecourt erred to rule whether
plaintiff however,partially note,was disabled. See RSA 281:25. We

finding disability pursuantthat a of total to RSA 281:23 entitles
recipient only long disabilitya periodto benefits so as the totalof

281:24,repeal providing “Compen-continues. Since the of RSA for
Disability,” compensationsation for Permanent Total the workers’

distinguish permanent disabilitystatute does not total from
temporary disability. 281:23,total See RSA :24.

argumentWe also dismiss the defendants’ that the trial court
rulingin upon Company’s requesterred not Davidson Rubber for

findings deposition Demopoulos.of fact submitted after the of Dr.
findings interpretation Demopoulos’These involved an of Dr.

testimony, totallyplaintiffto the effect that the was not disabled.
Although upon findings,the trial court did not rule these it is clear

makingthat the Demopoulos’ opinioncourt considered Dr. in its
viewingdecision. The court’s order states that after the theof

videotapes, three doctors who had examined treated theand/or
petitioner, presumably Demopoulos,one of whom was Dr. “substan-
tially changed their petitioner’sevaluations as to the condition.”
Thus, rulingeven a requestfavorable on the defendant’s would not

changedhave Accordingly, anythe outcome. error was harmless.
Place, 252,Place 260, 704,See v. (1987).129 N.H. 525 A.2d 709

Affirmed.

All concurred.


