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continuallytrust,it back into but used the client trust account for
impermissible purposes.”

respondentThe also claims as a defense to disbarment
delay evidentiarythat the twelve-and-one-half-month between the

hearing rightand the referee’s decision violated his constitutional
process. Specifically, respondent delayto due the contends that the

principleviolated the of essential fairness because the referee could
accurately credibility yearnot assess the of witnesses one after

hearing testimony. Although delay may,their undue in some
hearing, persuadedinstances, necessitate a new we are not that the

respondent’s process rightsdue were inviolated this case. The
upon credibilityresult in this case rests less the of certain witnesses

proof objective proved by records,than on the of facts the firm’s
testimony concerningthem,or lack of as well as his own his

problems. Furthermore,inattention to the client trust account
testimonyuncontested evidence and the disinterested of Stone

support findings.the referee’s The referee made over two hundred
findings rulings fifteen-pageof fact and of law and a decision which

thorough record,was and well reasoned. After a review of the we
agree findings Indeed,with the referee’s and conclusions. as we

respondent agrees subjectsabove,noted even the that his conduct
disciplinary respondentFurthermore,him to sanctions. the made

protesting delay.motion, relief,no for a new trial or other the We
process. grantfind no violation of due We therefore the committee’s

petition. herebyR.Edward Woiccak is disbarred.

ordered.So

Thayer, J., participate;did not the others concurred.
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LospennatoCenter, Inc., (Ronald K.Rights of ConcordDisabilities
brief, orally), forLospennatoMr.andL. on theand Eileen Ordover

plaintiffs.the

Peck,attorney (David assistantMerrill, general S.Stephen E.
attorney,Farrell,brief, PyleMarthaattorney general, the andon

orally), thefor State.

bring appeal the dismissalSouter, plaintiffs this fromTheJ.
Esq., Master)J.; Hinchey, of(Cann, Robertby Superior Courtthe

injunctions to order themandamus orpetitions for writs oftheir
HealthDepartments of Education andof the Statecommissioners

adequate “procedure foragree anto onand Human Services
186-C:7-a, 111(e)(Supp. 1988), thebetweensettling disputes,” RSA

responsibilities to serverespectivetheirdepartments abouttwo
186-C:7,1children,” (Supp. 1988).“educationally handicapped RSA

We affirm.
theDevelopmental Services ofMental Health andThe Division of

(HHS), see RSADepartment Health and Human ServicesState of
ensuring126-A:3, 1988), responsibility for that(Supp.III has

disabled,provided developmentally RSA 171-A:1are to theservices
subject handicapping disabilities1988), those to(Supp. defined as

twenty-two toage and “attributableoriginating before the of
171-A:2,conditions, Vother listed RSAmental retardation” or

by contractingmay discharge responsibility1988). its(Supp. HHS
:2,agencies provide the actual services. Id.towith so-called area

1988); (Supp. 1988).(Supp. :18I-b
(DOE) has administrativeDepartment of EducationThe State

“provide a freethat school districtsresponsibility to ensure local
educationally handicappedpublic education for allappropriateand

1988),children,” 1988), (Supp. who are(Supp. :13RSA 186-C:1
twenty-onethanthree but lessas individuals at leastidentified

retardation,old,years suffering conditions as mentalfrom such
disturbance, handicap,physical who for such reasonsoremotional

186-C:2,1 1988).instruction, (Supp. DOEand IVspecial RSAneed
help thethrough special bureau toact a educationis authorized to
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educationallyobligationsmeet their to theschool districts
law. RSA 186-C:3-ahandicapped under both State and federal

1988).(Supp.
developmentallygiven may disabledpersona be bothBecause

educationally handicapped, responsibilities of HHS andtheand
obligation departmentmay overlap. consequent of eachDOE The

dangerexpenses thatduplication raises theto avoid of services and
eligible developmental or educationalapplicantan for either

entirelyservices, both, mayarguably denied servicesor for be
responsible.department points to the other as Withbecause each

risk, legislatureapparent object minimizing hasthe of this the
departmentstwo to “enter intodirected the commissioners of the

agreement,”comprehensive, cooperative special education RSAa
186-C:7-a, procedure(Supp. 1988),I include a for“which shall
settling disputes regarding financial andits administration or the

:7-a,programmatic responsibilities 111(e)department,” id.of each
1988).(Supp.

plaintiffs developmentallyThe two before us are both disabled
educationally handicapped. applied for what theand Each has

parties speak placement public expense,of as a residential at each
down,has been aturned and each claims to be the victim of

jurisdictional dispute departments.between the two
Guy J., requestIn the case of the local school district denied a

provide placement sixteen-year-oldto a residential for the then
plaintiff, agency,as did the area one of whose officials later testified

“may financially responsible”that the school indistrict fact be for
requested placement. witness, however,the The same testified that

placement, through agency,HHS would fund the the ifarea the
legislature appropriate purposewould funds for that as the
department requested.had

case, S., eighteen-year-oldIn the second that of James the
plaintiff family house,by and,was ordered his to leave their at the

proceeding began, apartment.time inthis lived an The local school
placement grounddistrict denied funds for his residential on the

any justification providingthat for residential services was
agencyunrelated to his educational need. The local area denied a

request placement groundfor on the that it had no funds. When
HHS,broughtthese decisions were to the attention of its

responded responsiblecommissioner was forthat DOE educational
placement person plaintiff’s age,of a of the and that the school

appealed. agency’sdistrict’s refusal should be The area decision was
first, however,appealed although the result is not a matter of

meantime,In plaintiff appealtherecord here. the did the school
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hearing officer,DOE, whose see N.H. Admin.district’s decision to
1127.02(a)(2),Rules, the denial below.Ed affirmed

proceedingsAt the commencement of the relevant administrative
agreed uponS.,in the two commissioners had notthe case of James

byinter-departmental disputes requiredprocedure resolvethe to
requested(Supp. 1988). When S.’s counselRSA 186-C:7-a James

satisfy statutory obligation,adopt mechanism to theirthem to some
by following partythey responded adopting appeal Ascheme.the

by inter-departmental disagreement,aggrieved such an who has
department’s appeals processfirst exhausted each administrative

byhearing required(including process of DOE thea so-called due
Handicapped (EHA), §the Act 20 U.S.C.federal Education of

bymay jurisdictional dispute1415(c)), request a resolution of the
respec-“joint appropriate bureau,division anda decision” of the

tively, departments.the If the division and bureau cannotof two
requestdecision, the tworeach a the is to be referred to
joint determination.commissioners for their

inadequate, and,this mechanismJames S.’s counsel considered
forthcoming, petitionfiled the instant forwhen no substitute was

injunction compel adoptor to the commissioners to amandamus
satisfactory petition joinedprocedure. That was with amore

Guyvirtually counterpart J.,in theidentical filed the case of and
byjointly superior appealeddenied,court,the andtwo were heard

together petition appeal claims:to this court. Each and raises two
satisfy obligationagreementthat the commissioners’ fails to their

paramount7-a,§ federal law.under and that it violates
disposingmatter,a the record dissuades us fromAs threshold

reaching Weof the cases without the merits of the claims raised.
sufficiently cognizablepersona could have ado not decide whether

requiringinterest to seek an order the commissioners to address
mightstatutory obligations, though petitionertheir even the not be

position dispute-resolution§in mechanisma to invoke a 7-a
immediately. pursueNor do we the issue whether there can be a
dispute meaning department (DOE)§within the of 7-a when one

responsible, (HHS)and the otherdoes not claim the other is
amongprovide funds,to the service for lack of other moredeclines

or less clear reasons.
questionedhave not whether theWe should also note that we
years passedslippedhave into mootness as fiscal have andcases

maygovernmental appropriations havethe terms of the relevant
changed. If were sufficient to render the casessuch considerations

probably plaintiffsmoot, recur,the issues raised would since both
twenty-onepresently age potential applicants forare under and
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departments, just probablyservices from the two and would as
Royer Dept. Empl. Security,evade resolution. See v. State 118of

673, 675, 828, (1978).N.H. 394 A.2d 829

having said, recognizeThat been we are still constrained to
that, petitions mandamus,insofar as the seek writs of the law
requires Althoughtheir dismissal. a writ of mandamus is the
proper remedy public performfor a officer’s refusal to a ministerial
act, PropertyRockhouse Mt. Conway,Owners Assoc. v. Town 127of

593, 602, 1385,N.H. (1986), given503 A.2d 1390-91 if “an official is
him,discretion to decide how to resolve an issue before a mandamus

may require issue,order him to requireaddress the but it cannot
particular result,”a (citationsid. omitted). When the official has

issue, onlyaddressed the mandamus will lie to vacate the result of
arbitrarilyaction taken inor bad faith. Beaudry,See Guarracino v.

435, 437, 1163,118 N.H. (1978); Manchester,387 A.2d 1165 Bois v.
5, 9, 612,104 N.H. (1962).177 A.2d 615

governed byThis case is limitingthe rules the mandamus
power discretionaryover an responsibility,officer with since the
obligation under resolving7-a to devise a disputesmechanism for§
clearly calls for the judgmentcommissioners to exercise and

theydiscretion. Because responsibilitieshave addressed bytheir
agreeing procedural mechanism,on a and because there is no claim

arbitraryof or agreeingbad-faith inconduct on the mechanism
they adopted,have a.writ of legitimatemandamus would serve no
function. plaintiffs anyNor do bythe fare askingbetter in the

injunctive relief,alternative for beingthere no substantial
distinction between mandatory injunctionmandamus and a
directing performancethe publicof official duties. See Stern v.

Co.,South 606,Chester Tube (1968)390 U.S. (distinction609
formalistic); Orange County Dept. Transportation,v. 46 N.C.of
App. 350, 384-85, 890, (in265 S.E.2d against912 publicactions
officials, difference),distinction is denied,without a review 301 N.C.

(1980).94

plaintiffs not, however,The are anywithout means to
agreement’sreview the conformity with State and federal law.

plaintiffWhere a showinghas made a that expressthe issues raised
genuine controversya defendant,with the Dover,see Hermer v. 105

108, 110, 624,N.H. 192 A.2d (1963), here,625-26 as is the case we
traditionallyhave regarded ill-pleaded requests for mandamus as

petitions declaratory judgmentfor 491:22,under RSA see Brouil­
lard Council,v. Governor 541,and 545,114 901,N.H. 323 A.2d 904
(1974); State, 122,see also 79,Boehner v. 83, 1146,N.H. 441 A.2d
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judgment particularly appropriate to test(1982) (declaratory1148
requires speedyaconstitutionality public policystatute whereof

indeed,may, reason tobe a furtherresolution). In this case there
Although obligates the7-apetition in this manner.treat the §

any agreement“agreement,” suchinto ancommissioners to enter
validityprocedure, the of which woulda rule ofwill function as

declaratoryby judgment undersubject challenge petition fortobe
appealas if on fromtherefore address the merits541-A:7. WeRSA

declaratory judgment.petitionof a forthe dismissal
agreement 7-a itself restsplaintiffs’ that the offendsThe claim §

agreement’sthey excerptedsingle have from thea sentenceon
any oragreement not confer substantiveprovisions: “This does

for,any recipient servicesrights upon applicant or ofprocedural
Departmentmay through the of Healtheitherwhich be available
Education, throughDepartment orthe ofHuman Services orand

eitherany entity operates under or receives funds fromwhich
sentence, plaintiffsconsequence thea of thisdepartment.” As

resolving inter-agreed-upon mechanism forargue, the
guarantees a nor thedisputes neither access to forumdepartmental

satisfyto the commis-dispute, and therefore failsresolution of a
obligation.sioners’

entirelyany plausibility, depends onargument itIf this has
ignoring theisolating language quoted and the bulk ofthe

plaintiffs quote providefail foragreement. that the toThe terms
“any departments’ “respectivedispute” theresolution of aboutthe

anyresponsibilities” at the behest ofprogrammaticandfinancial
exhaustingaggrieved departmentalafterindividual who remains

remedies, agreement the renditionand the calls foradministrative
by departments With“joint” the two or commissioners.of a decision

resolution, hardlyit isexplicit provisions for access andsuch
offending to takesuggest that the sentence was meantreasonable to

remedy agreement provided.away rest of thethe that the
whyAdmittedly, commissioners wrote thatone is left to wonder the

rights”agreement “procedural when in fact theconferred notheir
exactly nothing typewrittenagreement and else for twodid that

enough pagesto erase those twopages, puzzlementbut the is not
any provided accessdoubt that the commissionersor raise serious

workability of anone can doubt is theand resolution. The most
inrequiring votes out of twoappellate mechanism two consistent

decision,” subjectproblem the“joint but that is notorder to reach a
petitions.of these
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claim, agreement withconflictsthat theplaintiffs’ furtherThe
consequentlyseq., renderedEHA, et is1401 and20 U.S.C. §§
CONST., VI,by clause, clausesupremacy art.the U.S.unenforceable

objectives and its2, introductory summary EHA’soffor ancalls
generallyjudicialand review. Seeprovisions for administrative

District, 227, 230-31, 459 A.2dN.H.Milan School 123Petition of
McDaniel, 800, (5thF.2d270, (1983); v. 657 802-03Helms272-73

denied, (1982).1981), 455cert. U.S. 946Cir.
subjectplan sharing to conditions.a for federal revenuesEHA is

children,educating handicapped a Statefor inTo receive funds use
all suchappropriate public education” toprovide a “freemust

“appropriate”children, 1400(c), what isand determine20 U.S.C. §
forplan”through preparation an “individualized educationthe of

1983).child, (19) 11401(a)(18) (Supp.andeach §
berequires applicants educational servicesCongress that for

processrights “impartialprocedural that include an dueafforded
any “thelitigating withhearing,” 1415(b)(2), for dissatisfaction§

identification, evaluation, orplacement the childor educational of
child,”appropriate public education to theprovisionthe of a free

Congress decideAlthough it to the to1415(b)(1)(E). has left States§
local,hearingprocess at the interme-conduct duewhether to the

level, hearing ordiate, 1415(b)(2), if initial is localor State the§
intermediate, applicantdistrict or the individualeither the school

agencymay whichappeal the “to the State educationaldecision
byhearing,” 1415(c),shall conduct an review of suchimpartial §

officer,independent hearing appealed,id. decisionan Unless so the
final,hearing be asof a local or intermediate officer must treated

originalhearing officer,1415(e), and the of a be itdecision State§
final, subject onlyappellate,or must be to thelikewise treated as

right party bring in aof either to further action State or United
Court,District id.States

Hampshire’s response chapterEHA RSA 186-CNew to is
1981, 1981, 352;(Supp. 1988), in see ch. Petitionenacted Laws of

272-74,District, 230-32,N.H.Milan School 123 at 459 A.2d at
responsibilitywhich the of hasunder State Board Education the

adopt regarding“[appealingto rules for school district decisions
16, 1988),plans,” (Supp.IVindividualized education RSA 186-C:

“eligibilitydetermining participation approvedinand for for
programs,” :16, 1988). regulations(Supp.id. The State Board’sV
provide byappeals Impartialthat such will be heard “an Due

Hearing byappointed ofProcess Officer” the Commissioner
Education, Rules, 1127.02(a)(2),N.H. Admin. Ed whose decision
may appealed by party appropriate ofbe “either ... to the court
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held,jurisdiction,” (a)(13). previously judicialid. As we have a
mayappeal properly be taken theeither to United States District

district, 1415(e)(2),forCourt this 20 U.S.C. or to Statethe§
court, Brunelle, 40, 44, 350,superior v. N.H.John H. 127 500 A.2d

District, 231,(1985); Milan at351-52 Petition School 123 N.H.of
opinions erroneously assumed,(Each459 A.2d at 274. of these

however, appeal lay priorthat an State to theinterim to the Board
availability 44,judicial H., supraof review. John at A.2d at500
351; Milan, 231,supra Compareat 459 A.2d at Admin.273. N.H.
Rules, 1127.02(a)(13) 1127.03.)withEd id.

Against background, plaintiffs argue proceduralthis the that the
by agreementthemechanism established commissioners’ for

resolving inter-agency disputes requirementconflicts with the of 20
1415(e)(2)U.S.C. that the decision of the State educational§

agency’s hearing subject judicialofficer be final and to immediate
agreement provides dispute-resolutionreview. Because the that the

may priormechanism not be invoked theto exhaustion of other
remedies, including process hearingadministrative the “due

1127.02,”pursuant . plaintiffsto . . Ed. the contend that the
“[agreement imposes a second tier of review on a EHAdecision the

binding directlyfinal appealeddeems and unless to a . . .court
and,violating] so, Supremacythus the EHA the of theClause

support position,United States Constitution.” To plaintiffsthis the
McKenzie, 632,Diamond Supp. (D.D.C. 1985)cite v. 602 F. 639

(parents may required presentnot be to their cases furtherat a
hearing by process”after hearing officer);action the “due

by 1564,Ambach,Antkowiak Antkowiak v. Supp.F.638 1570
authority(W.D.N.Y. 1986) (no in federal law for State Commission­

of hearinger Education to review State officer’s ofdeterminations
handicapped required rev’d,services),status and (2d838 F.2d 635
Cir.), Sobol,bycert. denied Doe (1988);sub nom. Doe v. 109 S. Ct. 133

Smith, 280,Supp. hearingMuth v. (E.D.Pa. 1986) (State646 F. 285
report may merely findingsofficer’s be treated asnot recommended

rulingsand for final action at level),further administrative aff’d
groundsother Dist.,on nom. Muth v.sub Central Bucks School 839
(3d 1988),F.2d 113 Cir. rev’d groundson other sub nom. Dellmuth

Muth, (1989);v. Neb.,109 S. Ct. v.2397 Monahan State 491 F.of
1074,Supp. (D. 1980) (State hearing1091 Neb. mayreportofficer’s

be recommendation), aff’d,not limited to 645 (8thF.2d 592 Cir.
1982); McDaniel,Helms v. (treatment657 F.2d at 805 of State
hearing reportofficer’s as mere recommendation violates EHA’s
finality requirement).
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indeed,view, inconsis-the State mechanism’splaintiffs’On the
“imposition” of astop thetency law does not withwith federal

reviewappeal on DOE’s administrativefurther administrative
They cite thedispute case.inter-departmentalprocess in an
the failure toof andcommissioner educationparticipation of the

whichguarantees points onas furtherproceduralprovide certain
agreement toby failstheprovided commissioners’procedurethe

1415(b)(1)mandatory standards. See 20 U.S.C.to EHA’s §conform
(2).and

fault, however. Asdispositivearguments from oneThese suffer
they theexpresses position, assumeplaintiffs’ theirbriefthe

upon applicant for“imposed” anisdispute-resolution mechanism
federalguaranteed a condition ofpublic asthe free education

is, is an elementfunding. they that the mechanismThat assume
process applicant must follow tothat anof the administrative

readingA of thejudicial EHA mandates.the review thatobtain
however, falsity of thisagreement, reveals thecommissioners’

assumption.
agreement who remainsprovidesThe that individual“[a]n

applicableaggrieved following pursuit completion ofthe and
may requesta written for aremedies . . . submitadministrative

Thus,jurisdictional . .” resort to theresolution of issues . .
onlyoptional open to the “individual”mechanism both with andis

claimant, surrogateparent parents, awho will be the child’s or or
governmental institutionalNo orfor them. 34 C.F.R. 300.514.§

any controversy subject 1415(e)(2) can forceparty to 20 U.S.C.to §
anyengage proceedingin to resolve anan individual claimant to

by theinter-departmental dispute, is underscoreda conclusion that
above,regulation, quoted providing thatState Board of Education’s

process]aggrieved by thepartyif is the decision of“either [due
Officer, party may to theHearing appeal this decisioneither

Rules,jurisdiction.” Admin. EdN.H.appropriate court of
short, immediatewho desires1127.02(a)(13). In an individual

obligationhearing noofficer’s decision hasjudicial review of a State
mechanism,inter-departmental dispute-resolutionpursue theto

uponsay “imposed”plaintiffs mechanism isthat theand when the
they plainlyguaranteed EHA areunderclaimants for benefits

wrong.
analytical authoritygivenWe have been no basis or decisional

holding that a further level of administrative review availablefor
strictly optionat the claimant’s own robs the decision of the State

any finality mayhearing claimantofficer of about which a
historyany legislativecomplain. To that we can findthe extent
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bearing finality by 1415(e)(2),on the sense of intended it indicates§
exactly congressionalexpect, purposewhat one would that the was

provide procedural protections parents“to and reinforce for and
Cong. According-children.” 1975 Code & Admin.U.S. News 1438.

ly, Supremethe Court of the United States has observed that EHA
procedural protect“establishes an elaborate mechanism to the

rights 992,handicapped Robinson,of children.” Smith v. 468 U.S.
Finality benefit, is,(1984). required1010-11 is for the that of the

individual claimant.
however,nothing, legislative historyWe have found either in this

judicial commentary upon suggestinor the EHA to that a
claimant, desires, foregowho so is not free to or defer exercise of

right judicial engagethe to immediate review in order in ato
proceeding. By way contrast,further State administrative inof the

previously plaintiffs rely, pre-noted cases on which the the levels of
judicial could, guise another,EHAreview held to offend in one or

imposed upon willy-nilly; cases,be a claimant in these the
applicant’s right finality hearingto in a State officer’s decision was

subjected optionor party.denied to the of an adverse Under the
agreement here, finalityquestion merely subjectin is to waiverthat

applicant guaranteed,at the discretion of the for whose benefit it is
accordinglyand we find no conflict between a claimant’s unfettered

right judicial following hearingto obtain immediate review a State
officer’s determination and the claimant’s tounfettered discretion
seek further administrative review to resolve a conflict between

departments.administrative
apparentNor itis to us how the commissioner of education could

satisfactoryhave reached a more accommodation thebetween
judicially-appealable finalityEHA’s insistence on and 7-a’s§

obligation agree inter-departmentalto on a mechanism to resolve
disputes. significant 1415(c) providesIt is that 20 U.S.C. that the§
hearing officer who reviews a determination of an inferior

unit, district,educational like a local school must act under the
auspices agency,”administrative “theof State educational which in

Hampshire Department If,New is the State of Education.
therefore, by injectingthe 7-a mandate were to be thehonored§
dispute-resolution 1415(c) hearing,mechanism into the federal§

inter-agency bydisputelaw would demand that the be resolved an
by agencies,appointed disputing Departmentofficer one of the the

legislature probably requireof Education. But the did not intend to
agree anythe Commissioner of Health and Human Services to to

so,procedure. being dispute-resolutionsuch That the mechanism
necessarily separate hearing,will entail a and insofar as such a
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hearingseparate required, at a tois we are loss know how the
job theybetter incommissioners could have done a than did

reconciling paramountthe lawState demand with the federal
finality requirement. probably revealing plaintiffsisIt that the

any specific theydescribed, us,have not at least for mechanism that
improve procedural theybelieve would on the scheme condemn.

petitionWe therefore affirm the dismissal of the asinsofar
seeking declaratory judgment, althoughit is astreated a mustwe

opportunityenter one caveat. We have held that a claimant’s under
State seeklaw to further administrative review does not violate the

right judicial not,federalclaimant’s to immediate review. We do
anyhowever, have tooccasion consider whether thethe exercise of

option subsequentState law can affect a effort to exercise the
right. present petition example,not,federal The does for address

judicial appealthe time within which a filed inmust be either State
following hearingor federal determination,court the State officer’s

pursuit dispute-resolutionor the of aeffect claimant’s of the State
running emphasizeonmechanism the of that Wetime. therefore

opinion raised,that our is no broader than issuethe and is confined
holding optionto that the claimant’s to seek a further administra­

per requirementtive review does senot theviolate federal of
finality predicate rightadministrative as a to the of immediate

judicial review.

Affirmed.
Thayer, J., sit;did not the others concurred.
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