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hearingseparate required, at a tois we are loss know how the
job theybetter incommissioners could have done a than did

reconciling paramountthe lawState demand with the federal
finality requirement. probably revealing plaintiffsisIt that the

any specific theydescribed, us,have not at least for mechanism that
improve procedural theybelieve would on the scheme condemn.

petitionWe therefore affirm the dismissal of the asinsofar
seeking declaratory judgment, althoughit is astreated a mustwe

opportunityenter one caveat. We have held that a claimant’s under
State seeklaw to further administrative review does not violate the

right judicial not,federalclaimant’s to immediate review. We do
anyhowever, have tooccasion consider whether thethe exercise of

option subsequentState law can affect a effort to exercise the
right. present petition example,not,federal The does for address

judicial appealthe time within which a filed inmust be either State
following hearingor federal determination,court the State officer’s

pursuit dispute-resolutionor the of aeffect claimant’s of the State
running emphasizeonmechanism the of that Wetime. therefore

opinion raised,that our is no broader than issuethe and is confined
holding optionto that the claimant’s to seek a further administra­

per requirementtive review does senot theviolate federal of
finality predicate rightadministrative as a to the of immediate

judicial review.

Affirmed.
Thayer, J., sit;did not the others concurred.
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orally),P.A., (Paul A. Rinden on the brief andRinden of Concord
plaintiffs.for the

Soden, on theSulloway (Robert M. Larsen& of ConcordHollis
orally), theand for defendant.brief

Souter, Superior {Mangones,a trial in the CourtJ. After bench
rejectingplaintiffs appeal verdictJ.), the from an unfavorable

fiduciarythat contractual and dutiesclaims the defendant violated
failing against of aguard performancein to unworkmanlike

mortgageby loanfinanced the defendant’s toconstruction contract
plaintiffs. affirm.the We

1983, toVirginia Seymour, decidedplaintiffs,In Ross andthe
of anapartments,three and on the advicedivide their house into

they hiring Dobbinsindependent appraiser considered one Warren
Seymour spoke of thethe When Mrs. first to an officerto do work.

Bank,defendant, Hampshire Savings possibility ofabout theNew
getproject, her two costa loan to finance the he advised to

contractor, named Stevens. Theestimates and mentioned another
builder, beingplaintiffs each theobtained estimates from Dobbins’s
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by Seymourlower When Mrs. mentioned to a second loan$5000.
consideringofficer of the bank that she and her husband were

job, replied enjoyedDobbins for the the officerloan that Dobbins
reputation goodfinea and had done some work that officerthe had

seen.
1984,January, granted Seymours’In applicationthe bank the for
loan, 19, 1984, Seymoursconstruction anda on March the executed

required They signed principalthe documents. a note for a of
$46,500, mortgage, Agreement”a and a “Borrowers and Lenders
(B L), they copy& and received a of the bank’s “Construction Loan

Policy” (Disbursement 3,Policy). AprilDisbursement On the
Seymours executed contract with Dobbins for the conversiona
work, scope largely understandingsthe was toof which left
informally expressed, beingthere no written fortime-table its
execution, date,completion planssave for a and no written or
specifications of its details.

action, theyasInsofar the loan documents bear on the instant can
briefly. agreement providedbe reviewed B&L thatThe the

Seymours carrywould work“institute construction and the[the]
completion insame to a workmanlike manner on or before October

19, proceedsapply purposes.”1984” and would the loan’s to “said
They agreed payment done,promptto make of all bills for work

receipts keepto furnish the bank with and to the bank informed
progress agreedabout the of partiesthe work. The that the bank’s

proceeds upon receiptdisbursements of would “be conditioned of
satisfactoryevidence beingto the Bank that . . . said work is

manner,inconducted a workmanlike the amounts[and that]
by appliedtheretofore loaned the Bank have been toward said work

Policy Seymours. . .” required. The Disbursement the to execute
form,an “Authorization presentedto Withdraw” to be to the bank

prior anydays requestedat least three business to disbursement
chargedfrom loan Seymoursthe bankaccount. The the a $25

fee,”“inspection Policyto which the Disbursement referred in its
provision “inspection inspections duringthat the fee covers four the

phase. Inspectionsconstruction will be made at the discretion of the
necessary,Bank if inspectionsand additional are the Bank will

charge a fee inspection.” subjectof for each additional$25 The of
inspection by mortgage provisionwas also addressed the that the

might upon inspectionsbank make “reasonable entries and of the
Property, provided givethat Seymours]shall[the noticebank] [the

anyprior inspectionto specifyingsuch reasonable cause therefor
related Property.”to ininterest the[the bank’s]
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Although Seymours tothree disbursementsauthorizedthe
earlyrequest paymentDobbins, for inhe his fourthwhen made

misgivingsthey approveJuly it,1984, theof aboutto outhesitated
takingquality it.he to dowork and the time wasof some of his

job,new thehe was about to start atold themWhen Dobbins
presidentSeymours apprehension of the bankto a vicetheirvoiced

repliedinspect Heto the work.the intendedand asked when bank
only completioninspection, theone at the ofthere would bethat

Seymoursgiven good reputation.project, then askedTheDobbins’s
they statement. The bankhonor Dobbins’s latestwhether should

Seymoursreplied themselves indicatedsince theofficer that
working project presumablywas owedon the andhad beenDobbins

Theysomething, pay.to authorized theadvise themhe would
bringing $24,500.disbursement, the tototalfurther

July Seymoursthey gave 6, thehis check onWhen Dobbins
expressed Thereafter,and received reassurance.their concerns his

Seymours presented to thea fifth disbursement authorizationthe
Julypaid $2,630.89to on 13.and Dobbinsbank another

August 6,on but this time Mrs.next statement cameDobbins’s
Seymour request workuntil corrected certainrefused the he

completionthought ofto and furnished a schedule forbe defective
project. promptlyneither, left with hisdid butthe Dobbins

departureemployees his a bankIn the aftermath ofand materials.
performedinspector “[w]ork in ahas beennoted that not

Seymoursprofessional The hired oneand workmanlike manner.”
theyjob,completeto to whom authorized sevenButler the

by the bank.disbursements
Seymours separately Dobbins, who settled forThe suedthen

bank, after$4,000, which a defendant’s verdictand the obtained
appeal, Seymours espouse ofthe theoriesa full bench trial. In this
fiduciary theyduty,obligation on which maintaincontractual and

both for thethe have held the bank liablethat trial court should
allegedlycompensatingproceeds Dobbins’sdisbursement of loan

inadequate performance, andand for the of remedial workcosts
delay renting apartments.in the

duty inspect theto onThe claim that had a contractualthe bank
workmanship,guard poorplaintiffs’ isbehalf, to them fromand

alreadyprovisions in theto rest on found three of documentssaid
requiresagreement ofThe evidence workman-summarized. B&L

prior paymentsapplication projectof to theconstruction oflike and
obligation funds, and thea condition of bank’s to disburseas the

entitlingmortgage provisionpointplaintiffs the tobankto the
Policy’s explanationinspect, thatas as to the Disbursementwell
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theyThey argue thatinspections.inspection fee covers fourthe
guard interestwould theirthat the bankentitled to inferwere thus

verifyquality and toensure itsinspecting construction toby the
jobthe at hand.toapplication of the disbursementsthe

however, depends onany itargument plausibility,hasIf this
is toinstrumentcontractualignoring rule that eachthe cardinal

601,598, A.2dTroast, 376whole, N.H.Kilroe v. 117read as abe
returnedabove are131, provisions isolated(1977), for when the133

duty disappears. It willcontext, any implication of contractualto
Policy bank’sspoke of thethat the Disbursementbe recalled

mortgagediscretionary, while theinspectionsinspection or as
uponentry inspectionright forofexpressly conditioned the bank’s

in thedemonstrating bank’s interestrelated to thereasonable cause
all, course,tellingSeymours’ of ofinterest. Mostproperty, not to the

agreement “instituteSeymours’ undertaking toin the B&Lwas the
in workman-carry completion aand the same toconstruction[the]

bank,SeymoursThus, and the. . . .” thelike manner as between
Seymours responsibility for workmanlikeexpressly assumedthe

right onobligation by to insistquality, the bank’san underscored
beingsatisfactory work isthat . . .to the Bank“evidence [the]

manner, the amountsin a workmanlikeconducted [and that]
. . . .”applied said workloaned . . . been towardtheretofore have

anyworkmanship escapeSeymours’ could notresponsibility forThe
reader of these documents.reasonable

try salvagingSeymours the contract claimThe make a further at
Seymours’by asserting orally agreed to shift thethat bank officers

bank, allegedpointing a loan officer’sresponsibility to the to
guardinspections a “safe and wellremark that the would bebank’s

however, theyThey conveniently forget, never askedit.” thatworth
made,findingspecific that the remark wasthe trial court for a

granted requestthat nor denied” a to findand the court “neither
mortgage stating“in that the bankthat addition to the documents

Seymours [byperiodic inspections, were told awould conduct the
beingthey inspectionsloan . . . that could count on theofficer]

grantedstages.” (The request norat various was “neitherconducted
denied,” propositionpresumably it more than onebecause contained

not, therefore, subject simple yes ruling.)a or no Thereand was to
findingsconsequently predicate even tono in the trial court’sis

component of contract at oddsthe existence of an oral theclaim
the clear written terms.with

court, indeed, got possibilityno closer to the of anThe trial
findingcontract than its that theoral modification of the written

JulySeymours the 6president to makebank’s vice advised the
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payment. however,clearer,It could not be that the banker based
Seymourswhatthat advice on the had told him about the

goodactivities, bad,contractor’s and whether it was advice or it
reasonably assuming duty protectcan not be seen as a to the

Seymours against poor workmanship. accordinglyThere is no
findingindication that the trial court erred in for the bank on the

contract issue.
fiduciary duty protect SeymoursThe claim for breach of to the

footing, principles'astands on different not on of contract but on
holding CountySavings Bank, 435,in v.the Lash Cheshire 124N.H.

(1984), mortgagee474 A.2d 980 that a commercial without
authority proceeds mortgageto disburse the of a loan violates a
fiduciary obligation borrower,to the “wherever influence has been
acquired [by reposedlender]and abused the or confidencehas been

betrayed,” (citations omitted).438,and id. at 474 A.2d at 981 The
Seymours argue acquired gainedthat the bank influence and their
confidence in the course of the discussions we have touched on

Theybefore. maintain that the bank officials’recommendations of
representations inspection practicesDobbins,their about the bank’s

inspectionsand their remarks about the value of those to the
Seymours placeborrowers led to confidence in the bank’sthe.

oversight quality progressof the and of the work.

differences, however,The between Lash and the instant case
directly portioninare several. The bank Lash disbursed the of loan

proceeds questionin for its own benefit and that of another creditor
plaintiffs’ Seymoursauthorization;without the in this case the

approved every anydisbursement, theand neither bank nor other
got any paymentsborrower benefit from the made. But even

Seymours’distinctions,without these the trial court’s denials of the
requests findingsfor on the issues of influence and confidence

fiduciary allegationwould be as fatal to the claim as to the of an
requestsoral contract. The court denied to find that the bank’s

agents Seymourshad recommended Dobbins and had led the to
they depend inspections protectbelieve could on bank to their own

separate requestsinterest. The court also denied two to find that
Seymours promise bythe had relied on a the bank to make

inspections during simplyconstruction. Thus there are no factual
premises upon acquisitionwhich the of influence and confidence

predicated fiduciary responsibility. putcould be as a source of To
plainly, Seymours. (Theit the trial court did not believe the same

any bywant of basis in facts found the trial court likewise dooms
Seymours’suggestionthe that the bank could be held liable under
principle (Second)§the Torts,of 323 of the Restatement of that
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necessaryapparently protectwho undertakes services to theone
person property physical resultingor of another is liable for harm

perform care,from failure to with due if the other’s reliance
exposes harm.)him to that

ofNor is it remarkable that the factual foundations
fiduciary wanting incontractual and duties were found this case.

nothing lending moneyinThere is inherent the mere act of to
suggest thereby responsibility spendingthat the lender takes for

proceeds purpose loan,the on the stated of the or for the borrower’s
competence doing so,in and the standard instruments of commer­

unlikely suggestcial loan transactions are to otherwise. While we
presume dealingswould not to hold that abetween commercial

givelender and its borrower could never rise to contractual or
fiduciary obligations here,of the sort claimed the normal incidents

agreements justify prevailingof these loan inthe rule the related
negligence, referred,context of the law of to which the trial court

that
duty imposed upon“. . . no is a lender of a construction

inspectionloan to exercise inreasonable care its of the
premises, paysborrower’s even where the borrower the

inspection voluntarilyfee,lender’s unless the lender
perform inspectionundertakes to such on behalf of and for

the benefit of the borrower.
seeking impose[T]he borrower,“. . . burden is on the to

liability, prove voluntary assumptionto the lender’s of
beyond traditionallyactivities those associated with the

moneyrolenormal of a lender.”
Savings (Or.Loan,Thormahlen v. 512,Citizens and 698 P.2d 517

App. 1985) (quoting Rudolph v. First Southern Federal Sav. &
(Ala. 1982)).Loan, 64,414 So. 2d 71

Affirmed.
Brock, C.J., sit;did not the others concurred.


