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discovery petitionThe reversed,order is and the is
dismissed.

Reversed and dismissed.

Johnson, J., sit; Batchelder, J.,did specially;not concurred the
others concurred.

concurring specially: During argument,Batchelder, J., oral the
plaintiff questionraised the of whether RSA 151:13-a would
prevent obtaining performedher from the results of tests on the

sample provided requestblood she at Mrs. Watkins’ at a time when
actingMrs. Watkins was on behalf of the committee. This relief

sought plaintiff’s original petition. today’swas not in the I concur in
holding preclude plaintiffIbecause do not understand it to a from
obtaining tests,the results of such blood which I do not take

bythemselves to be “committee records” as defined the statute. This
encourages personnel pursuit qualitycase medical in the of care

importance hospitaland is administration,of in the field of but its
scope necessarily plaintiffis limited. The continues to have access

any pertainingto medical records to her care and treatment and
only deprived by mightis the statute of what be considered the

productwork of the committee.
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Jr.,Murphy,P.A., (.FrancisNixon, G.of ManchesterHall & Hess
orally), plaintiffs.for theandon the brief

Cort,attorney general (Nicholas assistantMerrill,Stephen E.
orally), for the State.attorney general, brief andon the

H.by plaintiffs, StevenappealPer curiam. theThis is an
Slovenski, Superior CourtWendy of thefrom ordersandSlovenski

denying theandJ.) granting to dismiss(Temple, the State’s motion
plaintiffs’special Theplaintiffs’ amend declaration.motion to

by Steveninjuries sufferedagainst the arise fromStateclaims
1985, in aFebruary 1, was carwhen he involvedonSlovenski

bywood, allegedly4, thein North causedon Routeaccident
Hampshire. superior courtof New Thenegligence of the State

dismiss, beingon there notgranted to conditionalState’s motionthe
finding jurisdictioncoverage, courtany that the lackedinsurance

statutory granting jurisdictionthe court didamendmentsince the
July 3, 1985, five months after theeffective untilnot become

superior541-B:9, 1988). The(Supp.plaintiff’s accident. See RSA IV
specialplaintiffs’subsequently the motion to amenddeniedcourt

againstof theto a common law cause actiondeclaration assert
court, argueplaintiffs toBefore this the that amendmentsState.

retroactively.applied Inchapter be theRSA 541-B should
541-B,alternative, they priorargue chapterRSA as it existedthat

amendment, follow,the thatto is unconstitutional. For reasonsits
superiorof thewe the decisions court.affirm

1,allege February 1985,followingthe Onplaintiffs facts.The
4,driving public highwayawas east on RouteSteven Slovenski

Northwood, his car on the andin when lost traction snow ice
uncontrollablycovering oppositecar slid intothe road. His the lane

by oncoming truck.of was struck an He then collidedtravel and
accident,post. As a result of severewith a stone the he suffered

spine injuries.his and otherfractures of
against Hampshire, DepartmentIn their suit the State of New

Highways, plaintiffs allege negligentof WorksPublic and the
byof 4 the because failuremaintenance Route State of its to

thesnowfall and conditions of the road and to maintainmonitor
allegeplaintiffs superiorThein a condition. that the courtroad safe

541-B:9, 1988),jurisdiction (Supp.of claim under RSAhas this IV
originalsuperior andprovides that “the court shall havewhich

$50,000 against anyjurisdiction ofof all claims in excessexclusive
agencyagainstagency.” to the StateSteven Slovenski seeks recover

541-B,chapter judgmentinjuriesfor RSA and demandshis under
by (Supp. 1988), pluspermittedfor the full amount RSA 541-B:14
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Wendy alleges negligencecosts interest.and Slovenski also on the
part damagesof the State toand seeks recover suffered due to the

rightloss of her of consortium with her thehusband and loss of
her husband’s services.

dismiss, alleging statutoryThe State filed a tomotion that the
provision granting superior jurisdictionthe suchcourt over claims

only July 3, 1985, 541-B:9,became effective on (Supp.see RSA IV
1988), “onlyapplied arisingand since the amendment to claims out

occurring act,”of incidents on or after the effective ofdate this
1985, 412:16,Laws superiorthere existed no for thebasis court to

acquire jurisdiction superior grantedof this claim. The court the
motion, anybeingdefendant’s conditioned on there not insurance

coverage. policySee RSA No412:3. of insurance was discovered
plaintiffs’ plaintiffsthat coverwould the The thenclaims. filed a

special declaration, arguingmotion to amend that if the amend-
retroactively,ments RSA chapter applyto 541-B do not the

plaintiffs notwithstandinghave a lawcommon cause of action the
sovereign immunity. superiordoctrine of The court denied the

plaintiffs’ specialmotion to amend declaration. It is thesefrom two
rulings plaintiffs appeal.that the

argumentsplaintiffsThe raise theytwo before this court. First
chaptertheassert that 1985 amendments to RSA 541-B should be

alternative,applied retroactively. they argueIn the that if the
retroactively,apply chapter 541-B,amendments do not RSA in its

pre-amendment form, is unconstitutional and that plaintiffsthe are
entitled, therefore, pursue remedy againstto a lawcommon the
State.

sovereign immunityThe doctrine of in gonethis hasState
through changes years. Sovereign immunityseveral over the was
originally doctrine, State,a 340,common law see v.Sousa 115 N.H.
342, 282, was, however,(1975);A.2d by341 284 it codified the
legislature 1978, (Supp.in ch. 1988). responsesee RSA 99-D In to

court,suggestions by legislaturethis the in 1977 enacted RSA
chapter mitigate partiallyto541-B which served the harshness of

by establishingthe doctrine a board monetaryof claims “to consider
awards relieveto innocent victims of the effects of the tortious acts

agents.” Brosseau,of 184, 195,the State’s v.State 124 N.H. 470 A.2d
869, Batchelder, JJ.,(1983) (Douglas concurring876 and specially)
(citing State, 344-45, 285);Sousa v. N.H.115 at 341 A.2d at Laws
1977, 595.ch.

originally enacted,As chapter recoveryRSA 541-B limited tort
$50,000 placed jurisdictionto and exclusive of claims in the board
claims, 541-B:9,of with exceptions :14, I,not relevant here. RSA
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however,criticized,by 1977, ch. 595. This courtas enacted Laws
Brosseau, N.H.recovery v. 124statutory inlimit tort Stateonthe

dictum,noted, thatin184, weA.2d In that decision470 869.
legislature theby toceilings imposed the.“[although [as. .[the]
legislature beunreasonable, the shouldof an areamount award]
action, increasing thegiven opportunity to take correctivefurthera

satisfy, reasonablerecovery to aa level which canon tolimits
judiciaryinjured parties, before thevalid ofdegree, the claims

Brosseau, 192, 470 A.2d at 874-75.supra atacts.”
chapter 541-B onRSAresponse, the Court amendedIn General
provided the3, part, thatJuly In the amendments1985. relevant

jurisdiction board ofconcurrent with thesuperior court shall have
exceeding $50,000,$5,000 notin of buton all claims excessclaims

superior541-B:9, 1988), the court shall(Supp.III and thatRSA
jurisdiction all in oforiginal of claims excessand exclusivehave

541-B:9, (Supp.$50,000, here. RSA IVexceptionswith not relevant
(Supp. 1988). further1988); The General Courtsee RSA 541-B:19

recoveryby increasing limitation tothe theamended statute
any“$250,000 $2,000,000 singleper per incident.”claimant and

14, clear,1988). legislature(Supp.I The made itRSA 541-B:
however, applied prospectivelythethat amendments were to be

onlyprovisions apply toit stated that of this act shallwhen “[t]he
arising occurringout incidents on or after the effectiveclaims of

1985, expressed opinion, indate of this act.” Laws We our412:16.
Justices, 554,Opinion (1985),the 126 493 A.2d 1182an N.H. thatof

recovery perin limitation claimant was constitu-the increase the
adequately competingsince the balances the intereststional “limit

personal injury plaintiffof and of at this time.” Id.the State the
568,at 493 A.2d 1192.at

appeal, plaintiffsthe first that the 1985 amendmentsOn assert
Theychapter retroactively.appliedto 541-B should be reasonRSA

legislature, through chapterthe to RSA 541-that the amendments
B, comprehensive procedureintended to a redress thecreate to

inadequacies chapter originallyprocedural theand financial of as
enacted, apply,wereand the amendments intended tothat
therefore, plaintiffs against priorto whose the State aroseactions

Furthermore, they argueto effective the amendments.the date of
legislation, theythat, because the remedial areamendments were

retroactively. Beaulieu,presumed apply Pepin v. 102 N.H.to See
84, 89, 230, Lastly, they(1959).A.2d claim this court151 235 that

authority applyto the 1985has the inherent amendments
retroactively, bring conformityinto withso as to the statute

Lee, 77-78,69,White 124constitutional mandates. See v. N.H. 470
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(1983)(statute849,A.2d 854 construed to be constitutional where
susceptible construction).to such a

argumentsfind inWe these favor of the retroactive
application statutory unpersuasive.theof amendments to be The

clearly provides provisions apply“[t]hestatute that of this act shall
only arising occurringto claims out of incidents on or after the

precise1985,effectivedate of this act.” clearLaws 412:16.This and
statutory language plaintiffs’theundercuts claims that the
comprehensive and remedial nature of the amendments indicates

presumption application. previouslya of retroactive haveAs we
languagenoted, “[w]hen the used in a statute is clear and

subjectunambiguous, meaning by judicialits is not to modification
Kilgus, 742,739, 1208,construction.” v. 125 N.H.State 484 A.2d

Flynn,(1984) (quoting 457, 462,1211 State v. 123 N.H. 464 A.2d
(1983)). language268, In case,this the clear271 of the statute

anydirectly presumption applicationofrebuts retroactive intended
by legislature.the

argument by plaintiffsThe second the is that ifraised this court
interpret retroactively,applydoes not the 1985 amendments to

chapter recovery originallylimitation,ESA 541-B and its as
plaintiffsenacted, entitled,unconstitutional,are and the are

pursue remedy againsttherefore, to a lawcommon the TheState.
plaintiffs Brosseau,cite this court’s indictum State v. 124 N.H. at
192, 874,470 A.2d thatat both the limitations on the amount which

by legislativecould be awarded the ofboard claims without
approval any$50,000 unreasonable;and the forlimit award were

they argue, therefore,and that the limitations are unconstitutional.
They constitutionalityfurther ourdirect attention to the test of we
applied Opinion Justices, 554, 1182,in an the 126 493N.H. A.2dof

inquires placefd] injuredwhich “whether the restrictions . . . on an
person’s right recovery [they] outweigh[ ]be soto not serious that

sought upon general public.”the benefits to be conferred the Id.
(quoting559, Brosseau,at 197,493 A.2d at 1186 124 N.H. at 470

(Douglas concurring specially)).Batchelder, JJ.,A.2d at 878 and
taking up analysisrefrain, however,We from the constitutional

requested by plaintiffs. pluralityBrosseau,the In v.State a of this
constitutionally appropriate givecourt itheld that was to the

legislature opportunity recoverya further to revise limits on
against the beforeState the court would thereconsider constitu-
tionality sovereign immunity. 192,of doctrine ofthe 124 N.H. at

holding, plurality implicitly470A.2d at In874-75. so the ruled that
legislature Therefore,the had a timereasonable to act. because the

legislature byresponded amendingin a reasonable time ESA
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mandates,conformity1985, within constitutionalchapter 541-B in
109,91,88, A.2dWelfare, 131 N.H. 550v. Div.see Newell N.H. of

1182,554,Justices,Opinion 126 493 A.2d(1988); the N.H.111 of
analysis chapterofupon a RSAnot constitutionalwe will embark

prior to its amendment.541-B as it existed

reasoning, disagree thewithweBecause the aboveof
appliedshouldplaintiffs’ the amendments beassertion that 1985

retroactively conform with constitutionalso to make the statuteas
stated, of thewe affirm the decisionsFor reasonsmandates. the

superior court.

Affirmed.
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