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Rockingham
No. 88-358

James H. Jordan

v.

HampshireThe State of New

July 14, 1989

Sayer, Jr., bySalem,James A. orally,of brief and for the
plaintiff.

Howard,Jeffrey acting attorney generalR. (Stephen Judge,J.
attorney general,assistant the orally),on brief and for the State.

Brock, Superior (Gray,C.J. The J.)Court affirmed the decision
of the director of the division of motor vehicles theto revoke
plaintiff’s days pursuantdriver’s license for 90 RSAto 265:92
(Supp. 1988), finding plaintiff intentionallythat the belched after
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they him to havehim would considerpolice informed thatthe
again,if andtest he belcheda breath-alcoholrefused to submit to

plaintiffThe contendsto test.a take thethat this constituted refusal
disagree affirm.Wé anda refusal.actions did not constitutethat his

1988,21, plaintiff, Jamesmidnight April theShortly onbefore
hadby police whoJordan, in car a officerstopped hisH. was

a fielddriving erratically. conductedThe officerhimobserved
driving theplaintiff while underforsobriety arrested thetest and

265:82, 1988).intoxicating 1(a) (Supp.liquor. See RSAinfluence of
wastest andagreed to a breath-alcoholplaintiff to submitThe

:85, III,265:84,Derry See RSAtransported police station.theto
There, him “not to contam-instructed(Supp. 1988). an officerV

internally,way, externally andcavity anyin either ororalinate his
belching spitting up orburping oror [sic]notthat included

contaminatingcavity from outsideanything orfrom his stomach
twenty-minuteanything during' theor else”with his hands

Rules, He-Admin.period preceding the test. See N.H.observation
period passed before the testbut2206.02(a). After the observationP

administered, police theplaintiff belched. The informedthewas
twenty-beginrequired them to anotherplaintiff the belchthat

id., “anyif he ofperiod, see and that did thoseminute observation
minutes,duringnot do that 20things told tothat [he][he was]

into seconda minutes theconsidered refusal.” Fifteenwould be
policeplaintiff The officerperiod, the belched.observation

to takehis constituted a refusalplaintiffthe that behaviorinformed
test, opportunity take breath-not an to thethe and he was afforded

any test.alcohol or other
indicating1988, receiving police report thatMay 16, aafterOn

test,take the directorplaintiff to the breath-alcoholthe had refused
avehicles revoked driver’s license forthe division of motor hisof

(Supp. 1988). Thisdays pursuant to RSAperiod of 90 265:92
person’srevoke a driver’sprovision the director toauthorizes

anydays person, under forfor if while arrestlicense 90 the
265, requestupon of a lawchapterof RSA “refuses theviolation

designated by theofficer to submit to testenforcement a[n alcohol]
265:92, (Supp. 1988).Iofficer.” RSA The directorlaw enforcement

byhearingfollowing requested therevocation asustained the
plaintiff appealedThe this final orderplaintiff. See RSA 263:74.

court,superior appeal de novothe which theof revocation to heard
only11, (Supp. 1988). The issueAugust See RSA 263:75on 1988.

plaintiff’s constitutedwhether the eructationsbefore the court was
(Supp.to test under RSA 265:92a refusal take the breath-alcohol

revocation, finding plaintiff1988). “theupheld thatThe court the
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consequenceswas well of belchingaware the of his and used this
attemptdevice in an killto time to the dissipateallow alcohol to

system.”from his
appeal, plaintiffOn the thatcontends the State had neither

statutory authorityregulatory chargenor refusingto him with to
bysubmit to a belching awaitingbreath-alcohol test while

administration belchingof the test after he was told that would
plaintiffaconstitute refusal. The also contends that the State

rights equal byviolated his protection processof and due
considering byhim to denyinghave refused the test and him the
opportunity to take a urine or asblood test an alternative theto
breath-alcohol test.

plaintiff challengeBecause the has made no colorable theto
superior finding intentionally, questioncourt’s that he belched the

voluntarybefore is burpus whether a can constitute a torefusal
a (Supp. 1988)submit to testbreath-alcohol under RSA 265:92 after

police theyhave informed a willdriver that consider him to have
burps duringrefused to to the ifsubmit test he a second observation

period. Although (Supp. 1988)RSA 265:92 specifynotdoes what
refusal, initiallyconstitutes a have heldwe that where a driver

requestsrefuses later,to take a test and then to ittake an hour
the gavedriver’s conduct aconstituted refusal because it “the

opportunity delaydriver the to contraryto the test his benefit to
purposethe of the test and the statute to obtain as accurate an

possible.”indication of State,his condition as Harlan v. 113 N.H.
194, 197-98, 856, A(1973). conduct,308 A.2d 858-59 driver’s entire

merely expressingnot refusal,words consent or indicate whether
actually hold,he has moreover,refused the Wetest. athat driver

comply procedures necessarymust with all producethe to accurate
levels,measurements of breath-alcohol and that he refuses to

expressesifsubmit to the test he intentionallyconsent while
preventing testing.accurate

In order ofto ensure accurate measurements breath-alcohol
levels, publicthe director of the division of health services
promulgated regulations governing the administration of breath-­

265:85, III,alcohol (Supp. 1988);tests. See RSA V N.H. Admin.
Rules, 2206.01-2206.06,He-P regulationOne provides2206.09.
that test,before administration of a breath-alcohol the driver

“shall be periodobserved for a of 20 tominutes ensure the
integrity Duringsample.of the periodthe observation the
subject place any mouth,shall not inmaterial their [sic]

cigarette, lozenges,included but not fingers,limited to etc.
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anybelching occur orvomiting, regurgitation, orShould
person to bemouth of thematerial enter theexternal

period shall occurexamined, minute waitadditional 20an
sampling.”before

comply thewithRules, 2206.02(a). Failure toHe-PN.H. Admin.
any proceedinginregulations inadmissibletest resultsrenders

265:85, 1988). A who(Supp. driveragainst IVRSAthe driver.
2206.02(a) notchoosesintentionally compliance with He-Pprevents

test.explicitlywho refuses themuch driverto take the as as atest

notthis rule doesreject plaintiff’s contention thatWe the
twicea driver haspolice to find a refusal afterauthorize the

by burping. Thean accurate testadministration offrustrated the
give topolice a a second chanceregulation requires to driverthe

giveperiod. police not a driverThe needcomplete an observation
question ofAlthough therule does not addressthird chance. thea

authorizing arefusal, revocation ofa the statutewhat constitutes
findingcontemplatesrefusing to alicense for to submit testdriver’s
(Supp.in RSAlight a conduct. See 265:92a refusal of driver’s entire

1988).

plaintiff’s conduct was an intentional interfer­Because the
test, hebreath-alcohol refused towith of theence administration

vehicles,of motorto The director of the divisionsubmit the test.
therefore, plaintiff’sthe license.was authorized to revoke driver’s

(Supp. 1988).RSASee 265:92

Also, reject conclusoryplaintiff’sthe thewe assertions that
rights byequal protection processhis and dueState violated of

test,revoking refusingfor to submit to a seehis driver’s license
257,Cormier, 253, 986,499 (1985),v. 127 N.H. A.2d 989 andState

failing plaintiffby a blood or the onceto administer urine test to
complyhad theapparentit became that he chosen not to with

265:92,1requirements, 1988);testing (Supp.seebreath-alcohol RSA
926,Johnson, 152, 153, (1971),v. A.2dHallet 111 N.H. 927276

any arguments any legalhe or citehas failed tobecause to advance
authority supportin thereof.

Affirmed.

All concurred.


