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(CharlesGallagher Anderson,Hall, Morse, & of P. BauerConcord
orally), plaintiff.on the brief and for the

Sulloway (JohnSoden, P. on theHollis & of Laconia Chandler
orally), thebrief and for defendant.

Hampshire Compa-plaintiff,Thayer, The New BituminousJ.
againstny, brought Aviation, Inc.,Inc., defendant,the TABsuit

by allegedplaintiffinto the and therecover on a contract enteredto
Bleakney. Superioragent defendant, The Courtof Richardthe

J.) judgment plaintiff(Dickson, for the and further orderedentered
attorney’spay plaintiff’s Theto the costs and fees.the defendant

part.appeals, partin indefendant now we affirm and reverseand
July purchased1984, at a foreclosure saleIn the defendant

containingproperty Airport. Priorin theMoultonboro Moultonboro
operated byairport andtime the had been ownedto that

Airport, (MAI). case,Inc. At all relevant thisMoultonboro times to
Bleakney ofwas owner and executive officerRichard the chief

Bleakneysale, MAIAfter Mr. and continuedMAI. the foreclosure
arrangementoperate airport through defendant,with theto the an

subject disputewhichof was the of considerablethe exact nature
Bleakneytime, however, was an orat trial. At no Mr. officer

corporation.ofdirector the defendant
May Hampshire1985, New CommissionIn the Aeronautics

runway repair.airport neededordered the closed because the
Shortly Bleakney plaintiffthereafter, Mr. the andcontacted

necessaryDunlap, regardingcontractor, theanother Robert
repairs. 1985, Condon,In thean officer and owner ofJune Thomas

spokecorporation, with several contractorsdefendant also
eventually Dunlap regraderegarding repairs and Mr.the hired to

runway resurfacing. undisputedprepare isin order to it for Itthe
performed by Dunlap.paidthe work Mr.that defendant for all
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Bleakney gallons1985,Also in June Mr. ordered several thousand
liquid asphalt plaintiff resurfacingof from the for the of the

runway. plaintiff asphaltappliedThe anddelivered the to the
prepared portions receiving anyrunwayof the without advance
deposit Bleakney. July yet having1985,from Mr. In without

payment delivery, plaintiff appliedreceived for the first the a coat
sealing runway,preparedof oil the ofto sections the as well as to

includingunprepared drivewayseveral areas the and the tie-down
parking plaintiff totalingand areas. The submitted invoices

Airport.” contracting,$19,092.51to “Moultonboro At ofthe time
performance, plaintiffinvoices,and thesubmission of the was

any wayof,unaware that the thedefendant was owner was inor
property. plaintiffwith,affiliated the Moultonboro The inhad the

past Bleakneycontracted with Mr. “as the ofowner Moultonboro
Airport.”

attempts paymentAfter several unsuccessful to obtain from Mr.
Bleakney, point August September plaintiffinat some or 1985 the
learned about and contacted the defendant. theWhen defendant

pay outstanding plaintiff broughtbills,refused to the the an action
against principal Bleakneythe defendant as the undisclosed of Mr.

unjuston theories of breach of andcontract enrichment. The
plaintiff sought attorney’salso to recover fees on the basis that the

forcing plaintiffin indefendant had acted bad faith the to invoke
judicial enforcinginassistance its claim.

Bleakney actingThe trial court found that “Mr. . . . was on the
apparent authority principal, defendant,”of his the and that “to

Bleakney managerworld,most of the Mr. was theof Moultonboro
airport authority procure supplies repairswith to and make
reasonably necessary proper business,”for the conduct theof
including repairs question. determined,the in therefore,The court
that the defendant onwas liable the “[t]hecontract because

principle attorney dulyowner,[sic]defendant’s an licensed to
practice York,law in the State of New knew or should have known”

(a) principal, maydiscovered,that an undisclosed when be held
by “dulyliable on a contract made behalfon its its authorized

agent,” although originally agentthe contract was withmade the
ignorance principal; (b) principal byin theof aand is bound the

promise general agent, authorized,of its orwhether not when the
promise agent scope agent’sof the withinis made the of the
apparent authority. entering judgmentIn toaddition for the
plaintiff price, plaintifffor the contract the trial court awarded the
attorney’s thefees on basis that inthe defendant had acted bad faith
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by “hid[ing] forcing plaintifffrom this black letter law” and the
judicial right payment.”to invoke toassistance secure “its clear of

argues appealThe (1)defendant on that the trial court ruled
solely authority,apparenton the basis of but to the extent that the

may finding authority,trial court’s order be construed as a of actual
finding evidence;unsupported by (2)such a is the the trial court

finding authorityapparent alleged principalerred in where the
undisclosed; (3) assessing attorney’swas and inthe trial court erred

legitimate, goodfees thewhere defendant asserted a faith defense.

initiallyWe address the defendant’s claim that the trial
liability solely apparent authority.court determined on the basis of

agree blurringWe that the trial court’s of the various theories of
agency in its written order renders its decision somewhat
ambiguous. Part of the confusion arises from the trial court’s

Co.,Pre-Designmistaken reference to Holman-Baker Co. v. 104
116, (1962) involving apparent agency.N.H. 179 A.2d 454 as a case

However, appellate regardlessit is a well settled rule of review that
authority court,byof the cited the trial reversal is unwarranted

where the E.g., Topjiantrial court reached the correct result.
Plumbing Heating, Inc., 481,Topjian, 485,& Inc. v. Bruce 129 N.H.

391, (1987). case, although529 A.2d 394 In this it is unclear which
theory (or theories) agencyof uponthe trial court relied in
determining liability, grantedthe ultimate issue of the court the
plaintiff’s request findingfor a factual that the defendant had

Bleakney, airport manager,“authorized arrangementsas to make
repairs runway.airport Further,for to the . . .” the incourt its

Supply Dearborn, 447,order also cited Manchester Co. v. 90 N.H.
(1940), liability10 A.2d 658 a case in which the theof undisclosed

principal on aturned factual determination of whether the
principal expressly alleged agenthad authorized the to contract on

upholdWe rulingher behalf. will therefore the trial court’s on the
authorityexpressbasis if finding byof such a supportedis the

record.

applied reviewingThe standard to be in the trial court’s
findingsfactual uphold findingsis narrow. We will the trial court’s
they lacking evidentiaryunless are in support or erroneous as a

E.g., Corp. Concord,matter of law. Concord CitySteam v. 128of
724, 727, 266,N.H. (1986).519 A.2d reviewing269 “‘Our infunction

findingsthe trial court’s is not to decide whether we would have
differentlyfound but to persondetermine whether a reasonable

judge.’”could find as did Libertythe trial Mut. Ins. Co. v.
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167, 170, 1098, (1986)Custombilt, Inc., 1100512 A.2d128 N.H.
omitted).(citation

Condon, corporation, testifiedpresident of the defendantThomas
Mr.relationship the defendant andbetweenat trial that the

tenant, and that theBleakney MAI) of landlord and(and was that
furtherairport Mr. Condonwas in the business.”defendant “never

Bleakney agreed part of lease to makehad as histestified that Mr.
Condon,When, however, according to Mr.repairs property.theto

Bleakney to coverapparent Mr. would be unableit thatbecame
agreedrunway repairs, had tothe defendantthe total cost of the

only regrading work.arrange expense of thefor and to bear the
claim, in evidence asupport the defendant introducedIn of this

Airport” theplaintiff to “Moultonboro forprinted from theinvoice
Bleakneydelivery handwritten:asphalt which Mr. hadfirst on

pay this until later —Dick.” The defendantable to“Tom—I won’t be
Bleakneyalleged that Mr. acknowl-that this notation indicated

plaintiff’sedged responsibility paymentfor of the bill.his
signed purchasein evidence a andalso introducedThe defendant

days prioragreement airport property dated severalfor thesale
seller,agreementThe between theto the foreclosure sale.1984

MAI, Allyn,buyers, and Burton the ownersand the Mr. Condon
corporation, provided thatsubsequently formed defendantof the

buyer year occupyagrees give a net lease toto three“Seller
1,000. agreesmonthly . .premises rental of . Seller thatat the

15,000.00 price will be held in until thepurchase escrowof the
septic system[,]runway . of . . . andrepairs[,] . . installation

way parkingrepair drive and arearsmaintenance and of [sic] [sic]
although anticipatedcompleted.” that theare Mr. Condon testified

pre-foreclosure place, the foreclosure tooksale never took “[w]hen
price andplace, purchasethe was for the same the identical terms

Bleakney agreed applyMr. would tothe defendant and had][that
occupancy airport.”Bleakney’s] of the The foreclosure deed[Mr.

restrictions, however, Mr. Condoncontained no similar and
containingpost-foreclosure written lease theadmitted that no

Bleakney.byrepair executed the defendant and Mr.terms was ever
MAI,Bleakney presidenttrial that as the of heMr. admitted at

airport inoperator’s license for the thehad obtained a commercial
MAI; he collected and retained the revenue from andname of had

operating airport; paid at leastpaid expensesthe of the and he had
property.payment as the owner of theone “lease” to the defendant

however, initially agreed payBleakney denied, toMr. that he had
runway. he authorizedrepair the He testified that wasfor the of

plaintiff,by airport to hire the and that thethe owners of the
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byperformedresponsible paying the workwas for fordefendant
Bleakney plaintiffplaintiff. hadthat after thethe Mr. also testified

suggestedperformed repair work, Mr.had tothe Mr. Condon
liability HampshireBleakney the Newthat he “assume the for

bankruptcy.”payment Mr.sevenBituminous and then file full
Bleakney’sallegation claim thatas well as Mr.Condondenied this

repair contracthim to enter into athe defendant had authorized
on behalf.the defendant’s

regardingpresented thein case whetherThe evidence this
Bleakneyexpressly theMr. to enter intodefendant had authorized

repair was, noted,behalf as the trial courtcontract on its
conflicting.” Bleakney’sMr. and Mr.“considerable and Where

testimony provinceconflicted, however, was within theCondon’s it
credibilitytrial court as the fact-finder to assess the of andof the

testimony.weight Liberty Mut. Ins.the to be accorded each witness’
Custombilt, Inc., 170,Co. v. 128 N.H. at 512 A.2d at 1100. With

Bleakneyregard to the handwritten note from Mr. to Mr. Condon
Bleakney’spresentedwhich the defendant as an admission of Mr.

liability apparently acceptedcontract,on the the trial Mr.court
Bleakney’sexplanation merely planthat it referred to his to make

capital ownershipa contribution at some later andate for interest
airport. may properlyMoreover,in the the trial court have afforded
weight repair provisions pre­little to the incontained the

purchase agreement, light conflictingforeclosure in of the
testimony regarding agreement questionable legalthe and the
significance upon record,of its terms. Based our review of the

reasonablytherefore, we hold that the trial court could have found
Bleakneythat the defendant authorized Mr. to contract with the

plaintiff repair runway.on the defendant’s behalf for the of the See
id.

rightIt is well settled that a creditor has a of action
against subsequentlyprincipal, discovered,an undisclosed when if

right period time,the is exercised within a reasonable ifof and the
prove agent’s scopecreditor can that the were withinacts the of

agent’s authority. Supply Dearborn,the Manchester Co. v. 90 N.H.
(citations omitted). suggestion448-49,at 10 A.2d at 659 No has

plaintiff inbeen made that the this case afailed to elect within
right againstreasonable time to exercise its the defendant. The

properlytrial court therefore found the defendant liable on the
principal. upholdcontract as an undisclosed Because we the trial

ruling authority,court’s on the basis of actual we need not address
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by defendant, whether an undisclosedraised thethe second issue
authority.apparentmayprincipal ofbe held liable on the basis

attorney’s fees. The trial court foundnext address the issue ofWe
agentprincipalhiding letter” andthe from “blackthat defendant’s

liability thebad faith and thus formedto avoid constitutedlaw
attorney’sproper the recordfees. Becausebasis for an award of

finding,support we reverse.not such adoes
may partysuperior “who hascourt order aThe

litigation throughprolonged obstinate,bad faith orinstituted or
payunjust, oppressivevexatious, wanton, theconduct” toor

party’sopposing 687,Adams, N.H.fees: Harkeem v. 117counsel
attorney’s(1977).688, 617, fees on theAn order of377 A.2d 617

appropriate towhere “an individual is forcedof bad faith isbasis
clearlyjudicial and establishedto secure a definedassistanceseek
freely enjoyedright, without suchwhich should have been

case,691, in thisat A.2d at 619. The recordintervention.” Id. 377
findingsupporthowever, that thenot the trial court’sdoes

following was such anthe defensesdefendant’s assertion of
rights”“arrogant disregard plaintiff’s as to constitute badof the

faith.
Bleakney’s expresspresented Mr.relative toThe evidence

authority court,was, the trial andin words of “considerablethe
ultimatelyAlthoughconflicting.” court resolved the factualthe trial

uphold finding,plaintiff,dispute and we that thein favor of the
substantiallyvery least,was, contested.at theissue

liabilitypotentialMoreover, on the basis of thethe defendant’s
byagency the trial court wastheories of addressedvarious other

“clearly right” plaintiffestablished that thea defined andnot such
litigate Harkeem v.forced to the issue. Seenot have beenshould

supra 691,Adams, While we do not decide theat 377 A.2d at 619.
authority proposition that,case, for thein this there isissue

authority principalalthough isactual where thethere can be
authority byapparentundisclosed, created an“there can be no

principal.” (SECOND) §RESTATEMENT OF AGENCY 8undisclosed
31; a,a, § The defendant’sat id. 194 comment at 430.comment

byliability principal case cited thea under the Holman-Bakeras
findingequally questionable. In the defendant liablecourt istrial

Pre-Designprincipal 116,Co., N.H.in Holman-Baker Co.v. 104as a
alleged agentemphasized454, was thethis court that the179A.2d

managerpresident, treasurer, of the defendantdirector and
presentcorporation. case,118-19, In the theId. at 179A.2d at 456.

alleged agent the defendantnever an officer or director ofwas
although plaintiffcorporation. Furthermore, thethe denied
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merelyBleakney onclaim that Mr. was a tenant thedefendant’s
plaintiff presentedproperty, the no evidence that thedefendant’s

any operationcorporation ever received revenue from thedefendant
“airport payment of rent for theof the business” other than the

occupation premises.of the

part part.in and reversed inAffirmed

All concurred.
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