
54

Hillsborough
No. 87-096
No. 88-441

Robert TreismanS.

v.

Town of Bedford

and

Dean Kamen

9,August 1989



55



56

Wiggin (WilliamNourie,& of Manchester S. Oreutt and Doreen
orally), plaintiff.brief,F. Connor on the and Mr. Oreutt for the

Upton, MayerSmith, {BartonSanders & of Concord on the brief
orally),and for the defendant Town of Bedford.

Devine,Millimet, P.A.,Stahl & Branch of {BartramManchester
Quarles, Jr.,C. brief,Branch and Thomas on the and Mr. Branch

orally), for the defendant Dean Kamen.

appeal presentsJohnson, J. This consolidated various chal-
lenges superior rulings zoningto court in two actions. Both actions

plaintiff objectionsarise from Robert Treisman’s to defendant Dean
heliport storageKamen’s ofconstruction a and use and of a

helicopter propertyat his in 87-096,Bedford. In case No.
appealdefendants Kamen and the Town of Bedford from a decision

Superior {McHugh, reversing ZoningJ.)of the Court the Bedford
Adjustment’s grant allowingBoard of decisionto Kamen a variance

disputed appeal88-441,the Inuses. case No. the defendants from
Superior invalidating zoning{Goode,a decision of J.)the Court a
permitted helicopteramendment that use in Bedford’s residential

agricultural subjectand zones to certain conditions. Plaintiff
cross-appealTreisman has also case,filed a in this second

challenging rulings againsttwo of the court’s him. For reasons that
follow, 88-441,we reverse the decision in No. and therefore need

appealnot rule on defendants’ in No. 87-096.
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following dispute.in and Kamen ownfacts are not TreismanThe
Duringabutting properties in 1981 andBedford.and reside on

regulatorygaining approval1982, authoritiesthe of variousafter
propertyabutting heliportlandowners, on hisKamen built aand

began helicopter 1982,Inwork.and to use a to commute to
onlyTreisman, to thesewho had not indicated his assentthe abutter

enjoin appealuses, to thisthem. In Treisman’s ultimatefiled suit to
question permissiblecourt, in under thewe held that the uses were

only they lawif came within the commonBedford ordinance
accessory for thatdefinition of use and remanded to the trial court

Kamen, 372, 375-78, A.2dTreisman v. N.H. 493determination. 126
(1985). summarily466, We later affirmed the trial court’s469-72

accessoryheliport an thedecision that Kamen’s was not use under
byprohibited thecommon law definition and that it was therefore

(Order 86-500.)4,issued June inBedford ordinance. 1987 case No.
August applied Zoning1985,In to ofKamen the Bedford Board

Adjustment question,permitfor a in thevariance to the use and
granted followingboard the variance the month. After the board

appealedreconsideration,denied Treisman’s motion for he its
ultimatelysuperior court,decision to the which held that the

grantedimproperlyvariance had been because there was no
unnecessary hardship.that its denial would result inevidence

superior variance,court’s finalBefore the decision on the Kamen
petitioned zoning permitthe town to amend its ordinance to the
storage helicopters agriculturalinand use of its residential and

accessory proposed provided:districts as an Theuse. ordinance
“Accessory Uses—Residents in the Residential and
Agricultural Districts shall be allowed to andhouse
operate helicoptera at a residence located in the

Agricultural followingand ifResidential District all the
byhavecriteria been met the resident:

(1) upon helicopterThe resident’s lot which the is housed
(5)shall of at leastconsist five acres.

housing(2) helicopterPrior to the of a at a residence
pursuant HampshireC,to this Section the New

andAeronautics Commission the Federal Aviation
approvedAdministration haveshall of the lot forresident’s

private helipad. Hampshirea non-commercial The New
Aeronautics Commissionand the Federal Admin-Aviation

flight pathistration shall have determined that the site and
compliance applicable governmentalare in with all

regulations safety longand that no hazards exist as as
flight patternsestablished are followed.
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helicopter used for non-commercial(3) The shall be
only.purposes

helicopter made assist Bedford(4) The shall be available to
personnel Fireand the Bedfordlaw enforcement

necessary.prudent andDepartment when
helicopter flown such that it will be at(5) The shall be

flying directly anyoperating overaltitude beforea normal
residence.

shallhelicopter is housed be(6) The area where the
helicopter is notappropriately screened such that the

readily byvisible the abutters.”

Planning approved of theThe Board indicated that itBedford
passed meetingamendment, it athelicopter and voters the town

date,10, 1987, by a vote of 1327 to 929. Before thaton March
675:5,timely protest petition pursuant to RSATreisman filed a

require by majority.seeking passage a two-thirds The1(b), to
petition grounds that it notdenied this on didBedford Selectmen

statutory Followingrequirements. the selectmen’scomply with
rehearing, appealeda hefurther denial of Treisman’s motion for

court, asuperior held the amendment invalid forto the which
number of reasons.

specifically held that the amendment was invalidThe court
accessorypower(1) had no to create an use wherebecause: the town
definition; (2)law theuse within the commonthat was not

zoning; (3) Planningspot the Bedford Boardamendment effected
statutorysufficiently complied requirements forhad not with

adopt a validadoption planof a master could therefore neitherand
zoning amendment;zoning (4)nor a circular theordinance a valid

meetingplanning before the 1987 townboard distributed to voters
misleadingin aproposedof the amendmentthe effectdescribed

requirement helicoptersway; that owners make(5)and the
law enforcement and fire wasBedford’s officialsavailable to assist

on,againstarbitrary courtunreasonable. The ruled Treismanand
others,among questions cross-appeal;further now at issue ontwo

agreed petitionplanning protestthe did notit with the board that
statutory requirementsmeet that the amendment did notand

airport zoning provisions chapter 424. Onviolate the of RSA
appeal, challenges rulings contrary position.party those to itseach

rulingWe address in turn below.each
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Accessoryto UseI. Power Create

holdingin thatof lawsuperior court erred as a matterThe
zoning ordinance tothe town’sBedford voters could not amend

accessory usestorage operation helicopters as anand ofallow the
zoningagricultural ain and zones. Becausethe residential

use,everyprovide lawful the rulespecifically forordinance cannot
may inaccessory recognizes employ land somethat ownersof use
permit. v.ways expressly Town Salemthe ordinance does not of

zoningDurrett, 29, 32, 9, (1984). A ordinanceA.2d 10125 N.H. 480
“accessory use,” but where the ordinanceitself definessometimes

32,apply Id. at 480 A.2dthe common law definition.is silent courts
at 10-11.

uses,correctly stated, accessoryallsuperiorAs the court
law,by must share oneby or commonwhether defined ordinance

principalaa rather thancharacteristic: each must be subordinate
32,Durrett,v. 125 N.H. at 480property.use of the Town Salemof

case, however, superior further11. In the court heldA.2d at this
“customarilyany accessory incident to thethat use must be

commonly expecteduse, necessary beprinciple (sic) or toand so
conjunction supposed ordinancein therewith that it cannot be the

preventto it.”was intended
veryrequirement goesThe of subordinate use to the essence of

“accessory,” any categorizeda use is and use so must fulfillthat
requirement customary simply providesit. But of incidence athe

by law, explicitmethod in the ofwhich the common absence
provision definition, identify possibleor which of all subordi-can
nate uses are ordinance. As one commentatorconsistent with the
notes:

specific provision“In there is no . . . insituations where
ordinance, questionthe the is the extent to which the

use,principal custom,as a matter of with it ancarries
law,a inincidental use so that as matter of the absence

complete prohibitionof a inof the claimed incidental use
ordinance, legislativethe it will be deemed that the intent

was to include it.”
PlanningZoning 23.01[3],Rathkopf, at2 A. The Law and §of

(4th 1989).23-7 ed.

Here, helicopter requiresspecificallythe amendment that
any helicopter kept agriculturalin the residential and districts “be

onlypurposes” permitsused for non-commercial and in“[residents
Agricultural operatethe Residential and ... to house andDistricts
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helicopter provisionsa . . .”at a residence. These insure that the
storage helicopters primaryoperationand of is subordinate to

onlyuse,residential and the amendment therefore satisfies the
requirement properly helicopterthat it must in order to define uses

accessory.as

Spot ZoningII.

characterizing helicopterThe trial in thecourt also erred
zoning. zoningspot Spotamendment as an instance of occurs when

an area:
singled“is out for treatment different from that of similar

surrounding justified ofland which cannot be on the bases
safety, general communityhealth, morals or welfare of the

comprehensive plan.”in with aand which is not accordance
(1967).Concord, 319, 322, 523,Schadlick v. 108 N.H. 234 A.2d 526

unjustifiably single particularBedford’samendment does not out a
special storage operationtreatment;area for it allows for the and

anywherehelicopters agriculturalof within the residential and
long specifiedzones, so as areconditions satisfied.

Contrary findings, planningto the trial court’s the fact that board
members were uncertain of the number and locations of five-acre
parcels purchasersin the districts and that of several smaller lots
might parcelsform new five-acre does not mean that the amend-

arbitrary capricious keepingment was and or ofout with a
comprehensive zoning plan. meeting,Before the 1987 town the
planning byboard obtained information relevant to its decision
holding hearing safetya where concerns and individual interests

using helicopters personal transportationin for were discussed.
making arbitraryMoreover, far from an asdetermination to the

comply ordinance,fulfilled in order toconditionsto be with the the
requiresadopted, approvalamendment, lot,aas sizeable of State

agencies, appro-use,and residentialfederal non-commercial and
priate screening protect Allto abutters. of these measures insure

storage operation relativelythat and is safe and unintrusive
agriculturalwherever it occurs in the residential and zones.

Finally, that, limited,there no indicationis so this amendment is
comprehensive plan zoningotherwise inconsistent with a infor

supra (requirementRathkopf, 12.01,§Bedford. 1 A. at 12-2 for
comprehensive plan, opposed plan, typicallyas to master means

zoning gross irrationalities,“that the should be free ofordinance
discrepancies”).inconsistencies, and
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AdoptionIII. Master Planof

superior that no document was identifiedThe court found
plan, and that the document defend­at trial as Bedford’s master

statutoryalleged planbe the master did not meetants’ counsel to
findings contrary weightrequirements. were to the clear ofThese

the evidence.
I, by674:1, requires every planning aboard establishedRSA

bodylegislative prepare time to time alocal “to and amend from
Aplan guide development municipality.”master to the of the

plan of:master consists

report“a or statements and land use andset of
development proposals accompanying maps,with dia-

designedgrams, descriptiveand matter to show ascharts
practical planningfully possible and theas is board’s

developmentrecommendations for the desirable of the
territory legally logically planningand within its
jurisdiction.”

(Supp. 1988). Depending require-municipality’sRSA 674:2 theon
ments, mayplan specificthe master include various sections also

However, legislative bodyindescribed RSA 674:2. before the local
may ordinance,adopt zoning requires planninga the statute the

adopt general objectivesboard to a statement of theand land use
674:2,1plan,section of the master as described in RSA and II. RSA

Furthermore, plan legal any674:18. a master cannot “be or have
copies by majorityforce and effect until of it are certified a of the

cityandboard or commission filed with the or town clerk.” RSA
675:6, III.

plan statutoryBedford did have a master compliedthat with
requirements. Contrary superior findings,to the court’s Martha
Harris, Planning secretary 1977,Bedford specificallyBoard since

“Bedford, Planningidentified an exhibit entitled N.H. Studies
commonlyas the document understood to be Bedford’s1979/80”

plan. explained document,master She that ofthis which consists
reports accompanying maps topics including landscape,and on
utilities, traffic,population, community schools,facilities, and

development, byproducedeconomic base and was Bedford Johnfor
Atwood, planner. meetingsplanninga Boston Minutes from board
in provided1979 and 1980 thefurther indicate that Atwood board

yearsproposals topics during that,with on the above these and at
working January 9, 1980, planninga session on the board voted to

accept plan prepared.a master Atwood had Harris did admit that
longer possessionthe board was no in working mapsof the and
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thethatin But she further testifiedoriginal reports voted on 1980.
studies, presentedwhich wasplanningfinal version of the 1979/80

ultimately onprovided to the boardAtwoodat trial and which
whichthe basis of27, 1981, the information oncontained allMarch

substantiallyreports maps,andalso identifiedthe board voted. She
workingalleged plan,master asin thecontainedthe same as those

anticipationby in and 1980 inAtwood 1979provideddocuments
identified,further as aplan.the Shehearings vote onof and a

map “Theplan, a colored entitledsummary masterBedford’sof
bearing the of thethe names of membersandPlan 1980”Bedford

planning board.1980
always precisely whatofAlthough was not certainHarris

places in the relevantwere referred to at certaindocuments
found, clearlyshemight benowor where those documentsminutes

plan, her furtherand neitherof a mastertestified to the existence
anyor othertestimony other witnessesofstatements nor the

testimony. Although washepresented thiscontradictedevidence
Planning member1980, Boardin 1987 Bedforda membernot

“PlanningentitledColpitts identified the documentalsoCharles
commonly to beunderstoodas the documentStudies 1979/80”

presented supportedThe evidence thereforeplan.masterBedford’s
planwere thethese documents masterthan thatconclusionno other

January 9, ThatPlanning Board on 1980.byadopted the Bedford
precisely onare not those votedpresented at trialthe documents

voted on a set ofthat the boardIt is clearmakes no difference.
that, adoption, plannertheaftermaps reports in 1980 andand

public consumption.formerely put in final formthese
general andaddition, plan a statementcontainsIn this master

Accordingstatutorysatisfy requirements.section thata land use
topicsinclude such674:2, I, general statementthe “shallto RSA

andassumptions, policies standardsprinciples,objectives,as the
physicalproposals the andconstituent forupon thewhich

Amunicipality are based.”development of thesocioeconomic
“which takes intouse sectionalso include a landplan mustmaster

existingtheshows conditionsand whichnatural conditionsaccount
intensityextent, landlocation, and of futureproposedand the

674:2,usage.” II.RSA
stating thean introductionplan includesmasterThe Bedford

compose thewhich the studies thatassumptions onobjectives and
general considersparticular, this statementInplan are based.

lightin of thepossibilitiesfuturepresent situation andBedford’s
and theand 1980population 1960great in betweenincrease town

briefly mentions thegrowth. The statementof continuedlikelihood
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facilities,utility systems, zoningpublicneed for and and subdivi-
regulations. developablesion It then describes the small amount of

importance shapingland still inavailable Bedford and the of
development to insure Bedford’s future as a cohesive town rather

athan series of subdivisions. This introduction satisfies the
statutory requirements generalfor a statement.

plan’s chapter, Landscape,”The first entitled “The Bedford
similarly statutory requirementsatisfies the for a land use section.

uses,It describes the in presentvarious areas Bedford and their
conditions,natural possibilities development.and for future

Accompanying identifymaps developedthe location of and
undeveloped areas, descriptionsand of natural conditions indicate

reasonably open development.which areas are plan’sto future The
remaining chapters mapand the colored indicate the need for and
proposed roads, utility systems.location of trails and Because a

merelyplan general guide planningmaster is a to aid inboards
making zoning decisions, Barnstead,see Rancourt v. Town 129of

45, 48-49, 55,N.H. (1986) (master plan523 A.2d 58 indicates
and,board’s developmentrecommendations for desirable unlike an

ordinance, directly applied), not,cannot be it need and indeed
cannot, particularly describingbe detailed in future land uses. We

plan provideshold that the necessaryBedford all inthat is this
regard.

Although Planning adoptedthe adequateBedford Board an
plan January 9, 1980, parties agreemaster on planthe that this

by filingwas not certified the board before with the Bedford town
675:6, map summaryclerk. See RSA III. The identified as a of the

plan does bear the names of Planningthe members of the Bedford
planthe adopted.Board at the time mapwas Neither the nor the

trial,plan presented however, actuallyat signaturesbears the of
members,planning andboard the defendants conceded at trial that

copies on file with the town clerk and the assessor likewise lack
signatures.

planThe Bedford master therefore tofails meet all
requirements necessary give legalitto effect under the statute.

Hampshire, however, recognizesNew the doctrine of substantial
See,compliance. e.g., McKinney Riley, 249, 252, 197v. 105N.H. A.2d

218, (1964).221 consistentlyWe requirehave refused to strict
statutory requirementsadherence to in the land-use context where

“to do legislative purposeso would denyfrustrate the and
protection bylandowners the afforded them Bourgeoisstatute.” v.

Bedford, 145, 148,Town 1021,120 N.H. 412 A.2d (1980).1024of
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clearly adequate plan file.onhad an masterHere Bedford
any allegationParticularly wasthat Treismanin the absence of

any way prejudicedcopy plan inor wasa of theunable to obtain
statutorystrictlycomplyby planning withfailure tothe board’s

properrequirements, this otherwisewe will not invalidate
validityquestionzoning place in theordinance oramendment to the

148-49, at 1023-24id. at 412 A.2ditself. Seeof the ordinance
statutory requirements(minor wherenot fataldeviation from

fulfilled).purposeessential of statute

Planning Board CircularIV. Effect of
helicopteradoption the Marchthe amendment atofBefore the

meeting, planning amailed voters circular10, the boardtown1987
zoningdescribing proposed the ordinance andamendment toeach

stating The circular cautioned votersthe board’s recommendation.
changesonly proposed recommenda-and boardit containedthat

accept reject at the towntions, orvoters could eitherwhich
proposedmeeting. printed full,ineach amendmentThe circular

by planning and a briefboard’s recommendationfollowed the
respect helicopterexplanation. amendment, the circularWith to the

read:
IN FAVOR OF THISBOARD IS“THE PLANNING

ARTICLE
“What is this all about?

currentlypetitioners there is noconcerned that“The are
storage helicoptersgoverning inand use oftheOrdinance

safetyThey majorthat this is aBedford. feelthe Town of
zoning issue that should be addressed.and

Planning“Why Board in this Article? Thetheis favor of
Planning of this Article because:is in favorBoard

zoningpetitionersagrees that there should bethewithIt
helicoptersregulatingrestricting of in thethe useand

Currently supposedly (4)helicoptersfourarethereTown.
helipadsoperating in Town.thefrom

longthis asendorse OrdinanceThe Board of Selectmen
overdue.

Hearing many people spokeDuring in favorthe Public
hardly anyone spoke againstpetition it.”of this and

authorityplanningparty ato issuethe board’sNeither contests
superiorchallengestype. However, theof Kamencircular this

that, have misledthe circular couldbecausecourt’s determination
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questionnoisvoters, was invalid. Thereon the amendmentthe vote
Although the Bedfordhave misled voters.the couldthat circular

agricultural zoneandZoning permitnot residentialOrdinance did
prior topropertyhelicopters theiroperateor onto storeresidents

gives impression thatthequestion,in circularthethe amendment
existinglegally ordinancebeing under thehelicopters were used

necessary regulate use.in to thiswas orderthat amendmentand
however,held,incorrectly the amend­thatsuperior courtThe

Treisman, brought nowhoconsequently invalid.ment was
that,establishingfact,challenge the ofbore burdenuntil after the

thelikelihood, misleading the circular affectednature ofin all the
Mkt., 165,Inc., 113 N.H.Gerry’sv.Keene Cashof the vote.outcome

Builders,873, v. Rheaume167, (1973); Concrete Co.304 A.2d 875 cf.
a61, 133, (1957) (refusing to construe59, 136A.2d101 N.H. 132

contraryway to theinState Constitution aproposal to amend the
that, given thelanguage despite evidenceimportclear of its

maycircumstances, ahave intendedsurrounding the voters
meaning). Although presented thatTreisman evidencedifferent

recommenda­to vote in accordance with the board’stendedvoters
amendments, presented noproposedthe he evidenceon oftions each

the ofhelicopteron amendment was resultthat the vote the
helicopter under the unamendedto the of useconfusion as status

zoning ordinance.
hand,town, presented substantialKamen and the on the other

Theymisled. demonstrated thatthat the voters were notevidence
planning providedmany than the board circularsources other

helicopter newspapersthe amendment. Localpublic information on
concerning prior toprinted proposedarticles the amendmentthree

vote, useof which said amendment would “allow” thethe each the
addition,In eachhelicopters in Treisman and Kamenof Bedford.

letters Bedford voters before the townmailed thousands of to the
Voter,”letter,meeting. to theTreisman’s addressed “Bedford

10,stated, Meeting, youTown will bethe March Bedford“at 1987
zoning which, passed,if allowto on a wouldasked vote amendment

added.)helicopters. (Emphasis. . .” letterthe use of The described
helicopter urgeddangersthe and noise associated with use and

against letterBedford residents to vote the amendment. Kamen’s
stated the would asked to decide whetherthat Bedford voters “be

else,I, inanyone right helicopterto aor should have the house
added.) presented(EmphasisBedford.” Kamen and the town also

that, rehearing pursuanta theevidence at selectmen to RSAbefore
chapter 677, againstboth thewhere citizens who had voted for and
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spoke, personamendment not one stated that he or had beenshe
by planningmisled the board circular.

Treisman, short, carry proof, and,in did hisnot burden of
irregularities vote,in ofthe absence thatevidence affected the the

amendment here meaning.was valid and must be accorded its clear
Gregg, 190, 194, 176, However,Pollard v. (1914).77 N.H. A.90 178
imply misleadingwe bydo not that information disseminated a

governmental entity could not under be inother circumstances and
ground invalidatingof itself a for the amendment.

Requirement Availability MunicipalV. Useof for

Finally, provisionthe fact that it contained one invalid
is helicopterinsufficient to invalidate the amendment as a whole.

superior correctlyThe court determined that Bedford could not
require helicopter helicoptersto makeowners their available for

police departments. Municipalitiesthe use of the town’s and fire
may zoning authority “only applicableexercise in accordance with

Realty Derry, 126, 130,statutes.” PMC Trust v. Town 125 N.H.of
51, (1984). zoning480 empower municipalitiesA.2d 53 Our statutes

land, 674:16,regulate :17,to regulatethe use of see RSA but tonot
individual activities unrelated to land. Vlahos Realty Co. v. Little

District, 460, 463, 257,Boar’s Head (1958).101 N.H. 146 A.2d 260
legislative bodyAbsent toreason believe that the would not have

passed it, however,ordinancethe without one invalid section will
See,piece legislation.not e.g.,invalidate an entire of Fernald v.

Bassett, 282, 285, 739,N.H. 220 A.2d (1966).107 742 There is no
reason passedto believe that Bedford voters would not have the

question.amendment without section inthe The most common
prior safetyconcerns voiced theto vote bore on the and comfort

potential neighbors, services,of not of townenhancement and the
prevalent Moreover,amendment addresses these more concerns.

requirement private helicoptersabsence thatof a be made available
police that, helpto fire does not needed,and officials mean when is

unwilling provideowners would be to it.

above, challengesnotedAs Treisman the superior court’s
rulings against agreehim superioron issues. withtwo We the court

First,on provisionseach. it is that the chapterclear of 424RSA
helicopterdo Althoughnot invalidate Bedford’s amendment. RSA

(Supp. 1988) requires424:5 to adopt airport zoningtowns
regulations theyif airports limits, chapterhave within their the
provides penalty Moreover, provisionno for failure to do forso. the
department transportation adopt regulationsof to in the absence



67

424:5, (Supp.Vpurely permissive. RSAmunicipal action isof
separatelyAlthough transportation is1988). department ofthe

circumstances, theseadopt regulationsrequired under someto
airports, (Supp.424:3only publicly RSAprovisions apply to owned

operation, RSA 424:41988), airports licensed for commercialand
only private,applies to1988). helicopter(Supp. The amendment

heliports.non-commercial

Second, superior court determined that Treisman’sthe
675:5,1(b)satisfy requirements ofpetition the RSAprotest failed to

require passage of thetwo-thirds vote forand therefore did not a
zoning675:5, provides that ahelicopter 1(b)RSAamendment.

by vote when theapprovedmust a two-thirdsamendment be
containingpetition signatures of:planning aboard receives

percent 100 feet20 of the area withinowners of“[t]he
immediately aadjacent thereto or across street therefrom.

may petition,been in thehaveWhatever other deficiencies there
signatures 20suggests of ofone it contained the ownersno that

percent adjacent the street from the areaof the land to or across
most, signatures theAt it the of ownersto be rezoned. contained

adjacent to or thepercent of the land across the street fromof 20
already noted,property. we the doesAs have amendmentKamen

parcel, applies to residential andrezone a discrete but thenot
agricultural in fact Kamen willdistricts their entireties. The that

surely advantagetake of the does not alteralmost amendment
clearlystatutory protest petitionrequirements, wasand the

require a two-thirds vote.insufficient to
helicopterthat the Bedford amendment wasWe therefore hold

result, validityvalidly As we need rule on of theenacted. a not the
granted Kamen.variance to

88-UU1, partin andNo. reversed
87-096,part;in No.affirmed

dismissed.

All concurred.


