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TwomeyTwomey Office, (Paul J. on& Law of ChichesterSisti
by petitioner.brief), forthe brief the

Merrill, Davis,Stephen attorney general (John assistantE. S.
attorney general, by ofbrief),on the brief for the Commissioner
Corrections.

Thayer, petitioner, Grote, byDouglasJ. The orderappeals an
dismissing aSuperior (Dalianis, J.) petition for writthe hisCourt

hearing. petitioner hecorpusof habeas a The asserts thatwithout
during his trial forwas denied effective of counsel 1985assistance

318-B:2,sell,drugpossession of with intent to RSAa controlled
whichthe thebecause trial court admitted certain evidence

indicated, during discovery, intent toprosecution had not an adduce
preparation toand therefore caused counsel’s and tacticsdefense

follow, superiorwe thebe For the reasons that affirmineffective.
petition.of thecourt’s dismissal

extensivelyunderlying more inThe facts of this case are stated
Grote,court,petitioner’s original appeal this see State v. 127the to

748, briefly749-50, 346, (1986),A.2d but areN.H. 506 347-48
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April 11,1984, petitionerstated as follows. On the was arrested and
charged possession sell,drugwith of a controlled with intent to in

petitioner’sviolation of RSA 318-B:2. A ofsearch the car had
presence plastic baggie containingrevealed the of a about two

marijuana glass jar containing approximatelyounces of and a one
marijuana, along calculator, cash,ounce of with a a withnotebook

calculations, book,an empty containingaddress and suitcases
marijuana.traces of

trial,petitioner’sPrior to the his defense counsel filed a motion
discovery, seeking “necessaryfor information that was to aassure

meaningful and effective defense on this matter toand avoid such
surprise prejudice may rightor as result' in a denial of effective
... to ... process.” prosecutorcounsel a denial of due Theand/or
gave file,petitionerthe access to his which policeindicated that the

glass jar baggiehad seized both the and the and that both contained
marijuana. onlysmall amounts of The file further indicated that

marijuana jarglass bythe in the had been policetested the
laboratory prior trial.to

statement,opening petitioner’s trial,In his at the petitioner’sthe
defense marijuanacounsel conceded that there was in the
petitioner’s quantity glass ounce,car but that jar,the in the one
was too small to indicate an openedintent to sell. The State its case
by eliciting concerning discovery baggieevidence the of the and the

quantitynature and of its objected,contents. Defense counsel theon
ground representedthat the plastic baggieState had that the and
its contents would not be introduced. The court overruled the
objection granted permitand a analyzerecess to the State to the

baggie.contents theof Because prosecutordefense counsel and the
disagreed as to whether representationsthe State had made with
respect to the introduction the baggie,of evidence in the the trial
judge defense,permitted case,the at the close of the State’s maketo

opening upona second statement based the new evidence.
jury petitionerThe possessionconvicted the of aof controlled

drug with the intent to sell. See RSA 318-B:2. The court sentenced
Hampshirehim to the New State Prison a offor term 3 to 71/2

years, yearswith two suspended.of the minimum We affirmed the
petitioner’s 3, Grote,onconviction March 1986. State v. N.H.127
748, (1986). affirming506 A.2d court, held,346 In the lower we

alia,inter that it was within the sound discretion of the trial court
permit- contents,to baggiethe introduction of the and its and that
petitioner prejudiced by 752,the was not its introduction. Id. at 506

A.2d at 349.
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wasandeighteen of his sentencemonthspetitionerThe served
custody supervisionOctober, 1987, andtoparole in thereleased on

1, 1987, theOn Decemberdepartment of corrections.theof
superiorincorpus thea of habeaspetition for writfiled apetitioner

alleged defense counselhishe that becausepetitioncourt. In the
case,evaluating strength thediscovery the ofinthe State’srelied on

statement,defense, openinghispreparinginplanning andin the
into evidenceintroductioncourt allowed thethe trialand because

contents, and deniedprejudiced wasbaggie its he wasandof the
15;pt. I, art.Const.counsel. See N.H.assistance ofthe effective

amend. VI.U.S. Const.
petition15, 1987, thesuperior dismissedthe courtOn December

petitioner appeals to thishearing,holding and the nowawithout
superior shouldus whether the courtsole before iscourt. The issue

hearing petitioner’s habeaspetitionon for a writ ofa thehave held
corpus.

issue,precisethis weAlthough we addressedhave never
corpusapplications of habeas“repeated for a writhave thatheld

ordinarily beintroducing to issue willnew facts material theno
Hancock, 450, 451,summarily v. 78disposed of.” Gobin 96 N.H.

213, 215,Moebus,531, (quoting N.H.(1951) Petition 74A.2d 532 of
jurisdictions641, provide that a court need(1907)).A. 642 Other66

evidentiary hearing petition aon a for writ of habeasnot hold an
presented on basis ofcorpus can be resolved thewhere the issues

659,Karis, 1189, 1216, Rptr.People v. P.2d 250 Cal.the 758record.
(no hearing required petitiona for of(1988) on writ habeas685

disputedclaiming assistance of counsel where no factualineffective
denied,record),outside the trial cert. 109questions as to matters

412,407,Thompson, App.v. 1(1989); Smith Va. 339S. Ct. 1658
556, hearing the(1986) (no required where record wasS.E.2d 558

sufficiently petitioner was notto that theclear demonstrate
groundscounsel on thedeprived of the effective assistance of
when aalleged). agree jurisdictionsWe and hold thatwith these

petitioner deniedcorpus that the waspetition for habeas asserts
hearingcounsel, athe court need not holdassistance ofeffective

existing clearly petitionerthat theif record of the case indicatesthe
alleged. Inrequested groundsto the on theis not reliefentitled

initiallycase, therefore, must determine whetherdeciding wethis
ofsuperior disposeto theto allow the courtthe record is sufficient

holdingwithoutpetitioner’s assistance of counsel claimineffective
hearing.a
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petitioner that,The petitionasserted in his under the State and
Constitutions,Federal he was denied effective assistance of counsel

at his trial his uponbecause defense counsel relied the State’s
discovery formulatingin strategy,a defense and because the trial

plasticcourt the baggieadmitted contents of the into evidence.
unclear,Although petition allegethe seems to that his counsel’s

assistance was ineffective because the State interfered with his
ability independentcounsel’s to make about how todecisions

the petitioner’s court,conduct defense. In the brief before this he
bypositionelaborates asserting prosecution’s discoveryhis that the

evidentiary rulingtactics and the trial unanticipatedcourt’s misled
his adopting strategy which,defense counsel into a theunder
circumstances, amounted charged.to an admission to the crime He

arguesfurther that defense counsel was unable to recover from the
already committed,course of to which beingaction he was after

misled as to the nature and elements of the State’s case.
underlyingWe first examine the claim of ineffective assistance

by analyzing protectionof counsel the afforded under the New
Constitution,Hampshire Ball, 226, 231,v.State 124 N.H. 471 A.2d

347, (1983), using350 decisions of Supremethe United States Court
jurisdictions only guide analysis,and other Michiganto our see v.

Long, 1032, court,(1983). however,463 U.S. 1041 Because this has
adopted applicablethe Constitution,test under the Federal our
analysis petitioner’sof the ineffective assistance of counsel claim
will be the Avery Cunning-same under either constitution. See v.
ham, Warden, 138, 145, 952,131 N.H. (1988).551 A.2d 956

prevail claim,To anon ineffective assistance of counsel
petitionera must demonstrate that trial competencecounsel’s fell

“objectivebelow an of competence,”standard reasonable v.State
Faragi, 1, 4-5, 723, (1985),127 N.H. 498 A.2d 726 and that “but

unprofessional errors,for counsel’s the proceedingresult of the
different,” Faragi,would have 5,been 127 N.H. at 498 A.2d at 726
Perrin,(quoting 703, 706, 1192,Breest v. 125 N.H. 484 A.2d 1194-­

(1984)). petitionerIf95 the prejudice,is tounable demonstrate we
need performancenot determine whether counsel’s fell below the
objective competence. Faragi, 5,standard of 127 N.H. at 498 A.2d
at 726.

petitioner’s argumentWe first address the that the trial
court’s unanticipated plastic baggie’sadmission into evidence of the
contents contributed to his trial counsel’s ineffective assistance. The
petitioner challenged evidentiary ruling original appeal.this in his

Grote, 751-52,See 127 N.H. upheldat 506 A.2d at 349. Because we
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a collateralruling, now entertainwe will notthe trial court’s
assistanceguise an ineffectiveruling the ofchallenge that underto

claim.of counsel

allege the Statethatseems topetitioner alsoThe
ability represent himtotrial counsel’swith hisinterfered

situations,that, in certaineffectively. has notedThis court
with counsel’sinterferespresumed when the Stateprejudice is

(citing146, A.2d at 957Avery, at 551131 N.H.assistance.
Strickland, Avery,668, (1984)). InWashington, 692466 U.S.v.

allegedpetitionerthehowever, presume prejudice wherewe did not
appealpreserve fortoin trial counsel’s failureassistanceineffective

whoright of a State witnesspetitioner’s to confrontationthe issue of
testimony wasamendment, the witness’fifth becauseinvoked the

147,guilt. 551proving Id. attowas not crucialcumulative and
presumedprejudice ispreviously thatWe have notedA.2d at 957.

areleading ineffectivenessto counsel’sonly circumstances“where
any meaningfulin deniedegregious defendant was effectthat theso

147, (quoting ChadwickId. at 551 A.2d at 957-58all.”assistance at
897, 1984)).(11thGreen, F.2d 901 Cir.v. 740

any way “preventedhand, if was inother counselOn the
stage proceed­during of theassisting a criticalthe accusedfrom

prejudice in order toing,” need not demonstratepetitionerthe
Cronic, 648, n.25466 659v. U.S.United Statesobtain relief. See

however, onlyfor the mostpresumption, is reserved(1984). aSuch
Cronic, 466governmental interference. Seeegregious ofinstances

States, (1976)425 U.S. 80(citing Geders v. Unitedn.25U.S. at 659
consulting withpreventing defendant from(trial order thecourt’s

trial,overnight defendant’sduring in betweenan recesshis counsel
cross-examination, the defendant hisdeniedanddirect examination

York, (trialHerring (1975)422counsel); v. New U.S. 853right to
denieddenying opportunity for final summationancourt’s order

Tennessee,counsel); Brooks v. 406assistance ofdefendant thethe
excluding from thethe defendant(1972) (trial court orderU.S. 605

first,testify deprived the defendant of thenothe didstand because
and, therefore, infringed upon the“guiding counsel”hand of

rights)).constitutionaldefendant’s

true, regard toHere, petitioner’s is withif the claimeven
allegeddiscovery tactics, conductwe hold that suchprosecutor’sthe

this caseprejudice. The record ofpresumptiona ofdoes not create
soprosecutor’s actions weresupport that thenot a conclusiondoes

“any meaningfuldeny respondent assistance ategregious as to the
presumeto thatAvery supra. be ludicrous for usIt wouldall.” See



102

prejudice charge possession drugexisted, on a of of a controlled
merely petitioner onlysell,with intent to because the intended' to

possession marijuanaadmit to of one ounce of but not three ounces.
appeal,Furthermore, court,this theon direct did not find error

ruling. Grote,in the 752,trial court’s 127 N.H. at 506 A.2d at 349.
Lastly, petitioner’s providedthe trial counsel was with an
opportunity evidence,to address the new and availed himself of that
opportunity. Id. Because the record of this case establishes that the
prosecution’s discovery deny “anypetitionertactics did not the
meaningful Avery supra,all,”assistance of counsel at see willwe

presume prejudiced.not that he was
presumption prejudice,Without the benefit of a of the

petitioner actually prejudiced bymust demonstrate that he was the
discoveryState’s intactics order to establish that he was denied

upon case,effective assistance of counsel. Based the record of this
petitioner prejudicewe hold that the is unable to establish and is

unable, therefore, to demonstrate that he was denied effective
petitioner’s original appeal,held,assistance of counsel. We in the

prejudiced, byclaims,that he was not as he the introduction of the
baggie Grote, 752,and its contents into evidence. 127 N.H. at 506

holding prejudiceA.2d at In existed,349. that no we found that
adequate opportunitythe trial court afforded the defendant an to

put theory Finally,forth his of defense. Id. we concluded that
[petitioner] possessed (in glass jar),“whether the one ounce the or
(in glass jar plastic baggie),three ounces both the and would not

jury lighthave influenced the verdict of the in of the other
compelling [petitioner’s] drugsevidence of the intention to sell the

possession,” jury simply acceptid.,in his “[t]heand that refused to
position, finding beyondthe defendant’s an intent to sell a

doubt,”reasonable id. Because the record of this case illustrates
petitioner prejudiced by discoverythat the was not the State’s

tactics in evidence,the introduction of the he is unable to
demonstrate that he was denied the effective assistance of counsel.

superior appropriatelyWe therefore thehold that court
petition holding hearing,dismissed the without a because a review

petitionerof the record before the trial court indicates that the
necessarywould be unable to demonstrate the elements to establish

righta denial of the to effective assistance of counsel.
Accordingly, superiorwe affirm the court’s dismissal of the

petition corpus hearing.for a writ of habeas without a

Affirmed.
All concurred.


