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attorney generalArnold, Davis,John {JohnP. S. assistant
attorney general, orally),theon brief and for State.the

appellate byGreen, defender, Concord,Joanne assistant of brief
orally, forand the defendant.

jury CarpentierJOHNSON, trial,J. aAfter defendant Steven was
degree Joyceconvicted of second murder in ofthe death Milot.

Carpentier suppress videotapedtrial,Before moved to a statement
Departmentthat he made to members of the Manchester Police on

January Superior J.)14, {Dalianis,1986. The Court denied the
videotapemotion, and the State showed a redacted version of the

jury Carpentier appealstheto at trial. now the denial of his motion
suppress. custodyAtto issue he inare whether was when he made

videotaped requeststatement,the whether it followed his for
voluntarily.counsel, whether he itand made affirm.We

Following suppression hearing, superiorthe November 1987 the
following findings policecourt made the of fact. Manchester

originally Carpentier 20,officers contacted Steven on December
Joyce Theyinvestigation1985, in their of Milot’sdeath. informed

although being chargedthat, offense,him he was not with an he
possible Theysuspect.awas homicide read himthen his Miranda

rights Carpentier againaand took statement. Officers contacted
January agreement, arrangementsand,in 1986 with his made for

provide sampleswithhim to them and hairblood and to come to
agreedManchester for a interview. Itsecond was that the officers

pick Carpentier up livingConcord,would in where he was with his
superiorbrother, and himdrive to Manchester. The court
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transportationprovidedspecifically forthat officersfound
Carpentier’s convenience.

January inin dressed14, 1986, Concordtwo officers arrivedOn
Carpentier,policedrivingplain whocar.an unmarkedclothes and

waiting He was notthem, the car unassisted.enteredbeen forhad
gotheyCarpentier first towouldtoldThe officershandcuffed.

samples thenandfor thein ManchesterMedical CenterCatholic
assented,police Heinterview.for theManchester stationto the

help.stating MedicalCatholicAfter a doctor attothat he wanted
Carpentierexplained hospital’s form, indicatedwaivertheCenter

copyrequested results,form, testa of thehe thethat understood
police.releasingsigned those results to thewaiveraand

accompaniedCarpentier to the Manchesterthe officersthen
throughTheypolice entrance anda sidethe stationenteredstation.

polygraph room, conducted.the interview waswherewent to the
approximately 10wasand a door andhad two windowsThe room

glass,by desk, and a clock.amirroredin size. It contained10 feet
videotape room,in and officerscamera thealso aThere was

videotaped.Carpentierexplained interview would bethat theto
Captainpresent.During interview, officers werethreethe

questioning andtheRobinson conductedand LieutenantBrodeur
gaveoperatedSergeant The officersthe video camera.Jaskolka

being questioned.cupCarpentier coffee, whileof which he dranka
policeCarpentierCaptain the ManchesterthatinformedBrodeur
Joyceinvestigationinterviewing people in oftheirvariouswere

question Carpentierexplained he would firstthatdeath. HeMilot’s
background hiscriminal record and then as toandas to his

Following18, 20,19 and thisDecember 1985.onwhereabouts
familyCarpentier questionsexplanation, hisBrodeur asked about

superior specifically Carpentiercourt thatThe notedand friends.
answering questions.appeared Afterwhile Brodeurthesecalm

above,notedwould next ask three datesthat he about thereiterated
containinggave Carpentier form,the waiverState’s standardhe

warnings questions, himand asked to readand a set ofMiranda
warnings explain in his own words.themaloud andthe

Carpentier that he understood each of theindicatedread and
writing.questions stoppedwarnings in He at thetheand answered

lawyer present?youquestion a Before“Do want Yes/No.”
answering Captain Brodeur, I“Do need one?” Brodeurhe asked

“Right justresponded, now, thatit’s an interview—about the facts
Carpentierplace then... December.”taken ... sincehave
attorney.anthat he did not desireindicated on the form
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Carpentier completed form,When had the waiver Brodeur and
relationshiphimRobinsonasked about his with the victim and his

Carpentieron the indicated.whereabouts dates answered all of
questions. superior specificallytheir The court noted that the

intensity of the interview escalated when the officers confronted
inconsistencyCarpentier with an between his December 20th

theystatement, witnesses,and information obtained from other.had
again Carpentierbut diminished when denied these inconsistencies.

Shortly Carpentierended,before the interview indicated that he
leave,would be late for work if he did not and officersthe soon

questioningfinished him and drove him to work in Concord.Before
leaving, Carpentier happy”stated that he would “be to return

During Carpentierinterview, confessed,another time. the never
requested attorney. January policeleave,asked to or an On 18th the

gym bag containing pieces physicaladiscovered numerous of
directly implicating Januaryhim inevidence the victim’s Ondeath.

24, 1986, more than issue,a week after he made the statement at
Carpentier stayingFlorida,inwas arrested where he was with
family.

Carpentier argues policethat Manchester hisviolated State and
rights Januaryfederal constitutional at the 14th interview. He
custody duringclaims that he was in the interview and that when

reviewingasked, form,he while the waiver hewhether needed an
attorney, request purposeshe made a for counsel for of Miranda

(1966),Arizona,v. 384 U.S. which the436 officers tofailed honor.
Carpentier policeargues byfurther that the himdeceived
minimizing telling theysituation,of histhe seriousness him that

merely conducting they subjectwere whenan intended tointerview
interrogation.belligerenthim to He claims that his statement was

involuntary. Carpentierthus The State counters that was not in
custody, requested counsel,never and made his statements
voluntarily.

Custody purposesdeterminations Mirandafor are
essentially uphold superior rulingsfactual, and we will the court’s

contrary weightunless to the themanifest of evidence or the result
Beraun-Panez, 578,of an error of law. United States v. 812 F.2d

(9th Cir.), (1987). Custody entitlingmodified,580 F.2d830 127 a
person duringprotections interrogation requiresto Miranda

degreeof“‘formal arrest or onrestraint freedom movement’of the
Beheler, 1121,withassociated formal v.arrest.” 463 U.S.California

(quoting(1983) Oregon (1977)).Mathiason, 492,1125 v. 429 495U.S.
arrest,In ofthe absence formal the trial court must determine

suspect’s sufficientlywhether a freedom of wasmovement curtailed



127

positionsuspect’sinby considering man the“how a reasonable
McCarty, 468Berkemer v.his situation.”understoodwould have

decision,reaching should420, the trial court(1984).442 In itsU.S.
factors, familiarity with hissuspect’sconsider, among theother

degree whichpresent, the tosurroundings, officersthe ofnumber
restrained, durationand the interview’sphysicallysuspectthe was

Masse, 805, (1st Cir.v. F.2d 809816and United Statescharacter.
1987).

January andreviewing videotape of interviewthe the 14thAfter
hearing,suppression we find that there istranscript ofthe the

findingssuperiorample support in record the court’sfactual the for
custodyclearly incustody ruling. Carpentier notwasof fact and

by agreement,hispolicethe station. He came ownon his arrival at
restraint, onlypolice transportationphysical and receivedwithout

any duringcustodyinhe at thewas timefor convenience. Norhis
questioning regarding back-Initial histhe interview.course of

family friendly, Carpentier appearedground was and toand
calmly willingly. strongquestions and Officers did useanswer

language questioning Carpentierand when aboutloud voices
ofdiscrepancies between his statements and those other witnesses.

However, accusatory questioning less thanthis intense and lasted
againminutes, relativelyten after the interview becamewhich

unconfrontational.

Although dispositive personit not of what ais reasonable
position concluded,Carpentier’s appropriatelyin could have it is
videotape Carpentier policethe thatclear from both and the

leave.believed that he was free to When he had been interviewed
hours,approximately Carpentierfor be takenthree asked to to

and,work, posing questions,after a few more drove himofficers
time, Carpentier emphasized thatback to Concord. At that he

stating,glad questioning,to for inwould be return further
bringparticular, himthat his brother and sister-in-law would to

police with him. BothManchester whenever the wanted to talk his
suggestrequest willingness returnto leave his to thatand

presenceCarpentier control his atbelieved he had over station.the
days later,Indeed, he was until after new andnot arrested ten

Despite a periodevidence had uncovered. of heatedcritical been
questioning, ample support superiorthere to court’sis evidence the

custody any duringhe in atthat was not theconclusion time
interview.
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Federal cases make protectionsclear that the Miranda
onlyoperativeaccords are suspectafter a custody.is in See

Beheler,v. However, if,463 U.S. at 1124. even asCalifornia
Carpentier suggests, the State requireConstitution were to the
police to honor warnings theyMiranda given them,once have his
inquiry lawyeras to the need for a requestdid not constitute a for
counsel under the Carpentier suggestscircumstances. that his

analogoussituation was to the one at issue in Tapply,State v. 124
318, There,N.H. (1983). however, defendant,470 A.2d 900 the who

expresslyhad never rightswaived his undergoneMiranda and had
over two and one-half veryhours of “intensive and skillful
questioning,” asked makingtwice before incriminating statements

lawyer. 322-24,whether he should have a Id. at 470 A.2d at 903-­
questions04. His responseswere met youwith the “I know didn’t
purpose” “you’vedo it on alreadyand confessed to us as to what

happened.” Tapply, 323,124 N.H. at that,470 A.2d at 903. We held
circumstances,under the “[ijnstead divertingof his attention from

right counsel],to occasion,as was done on[his the first or in effect
telling useless,him occasion,it was on the second the officers had

duty right.” 325,a to honor his Id. at 470 A.2d at 904.

Here, Carpentier question,asked his not after “intensive
very questioning,”and skillful but while contemplating a waiver

form in addition,a non-custodial context. In following question,his
Carpentier indicated on the waiver form that he did not desire
counsel, rights,waived his questions,answered and never

again.mentioned counsel We hold that under these circumstances
such a statement was insufficient to right counsel,invoke the to
particularly after a waiver and without further reference to a

attorney present.desire to have an caution, however,We that such
mighta comment well be rightsufficient to invoke the in a

custodial situation and that officers would be well advised to
respond any counsel,to reference to ambiguous, byhowever
repeating maysuspectthat the have counsel if he wishes and
reminding may requesthim anythat he counsel at time. See State

Sundstrom, 203, 207-08,v. 81,131 N.H. 552 A.2d 84 (1988).

Carpentier finally argues that his statements were
involuntary under the fourteenth amendment to the Federal

part I,Constitution and article 15 of the State Constitution because
the officers mischaracterized the nature of the intended interview.
A review clearlyof the indicates,record however, that the

voluntarystatement was under our stringentmore State standard.
McDermott,See 495,State v. 500,131 N.H. 1302,554 A.2d 1305
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voluntary of Statepurposesfor theis(1989). A statement
essentially free andof“‘productthe anif it wasConstitution

by any threatssort ofnot ‘extractedchoice’ and wasunconstrained
any implied promises,violence, by ordirectobtainedor [or]

any Id.improper influence.’”slight, by ofthe exertionhowever [or]
238,90, 92, 240A.2dCopeland, 124 N.H. 467(quoting State v.

“‘totality of alltheis based on(1983)). Voluntariness determined
of thesurrounding characteristicscircumstances —both thethe

Damiano, 124interrogation.’” v.Stateand the details of theaccused
v.742, 747, 1045, (1984) (quoting SchnecklothA.2d 1048N.H. 474

Bustamonte, 218, (1973)).412 226U.S.

did notsuperior explicitly the officersThe court found that
atCarpentiertheir withthe nature of encountermischaracterize

conductingtheyall, were an interview.stated in earnest thatbut
finding was andthat correctA of the evidence indicates thisreview

wayin that heCarpentier not been misled thecould havethat
and, while notThe about three hoursinterview lastedclaims.

mainly inentirely friendly sedate, questioning aofand consisted
theytopics police Carpentier wouldtone toldreasonable on the

Furthermore, noCarpentier, who wasat the outset.address
justice system, policethat werestranger to criminal knewthe

20th,him, they he hadquestioning as had on December because
Joyce maynight of her While notMilot on the death. hewithbeen

belying previouspolice information hisknown that hadhave
circumstances,statement, expected,he thecould not have under

anypolice be confrontationan “interview” with would withoutthat
might the crime. There canintimation that he be connected withor

Carpentier’s statements were volun­no reasonable doubt thatbe
McDermott, 500,supratary. at 554 A.2d at 1305.See State v.

Affirmed.

All concurred.


